POLICY


Easement Monitoring Policy

Nature Trust of New Brunswick, Inc.

The following policy is established to provide guidelines for the regular inspection of properties subject to conservation easements, and the documentation and actions arising from those inspections.

Regular easement inspection, or monitoring, allows the Nature Trust of New Brunswick, Inc. (the Trust) to uphold easements by educating new owners, noting potential violations, providing documentation if legal action becomes necessary and maintaining good relationships between the Trust and current/future landowners.  

1. Frequency of monitoring

1.1
The Trust will monitor its easements on a regular basis, at least annually.  

1.2
Monitoring will be conducted when viewing conditions are optimal.

1.3
Properties encumbered with complications such as Trust approval requirements, development/rehabilitation potential, many abutters, public access provisions or management rights/responsibilities will be monitored at a frequency appropriate to the property’s potential for violation. 

2. Persons responsible for monitoring
2.1
The person in charge of monitoring an easement will produce accurate records of the visit, and send the completed Easement Monitoring Report to the Trust’s head office. The Executive Director will deposit these reports in the proper property files for permanent safekeeping.

2.2
An easement monitor may be a volunteer, staff member or member of the Board of Trustees.       

3. Inspection procedure
Inspections should consist of the following steps:

3.1
Scheduling visits: The landowner will be contacted two to four weeks prior to the proposed date the monitor wishes to visit the property, in order to finalize the details of the visit.  Every effort will be made to include the landowner or an authorized stand-in at the inspection (e.g. monitors will note the times of the year when a landowner/stand-in is available for inspections and, if possible, will schedule the visit for that time).  Once the inspection date has been set, the monitor will send a letter to the landowner and/or stand-in confirming the inspection date and time, a copy of the monitoring policy and a summary of the easement from the Baseline Report document. 

3.2 
Personal security: Monitors will make every effort to be accompanied during field inspections.

3.3
Reviewing materials: A monitor will review the baseline documentation and the most recent Easement Monitoring Report to become reacquainted with the easement, and to determine if outside technical expertise is required.  

3.4
Collecting materials and equipment: A monitor will have a copy of the Conservation Easement Agreement, the Baseline and most recent Easement Monitoring Report (with recent photos showing the property boundaries and maps showing any distinguishing features), an Easement Monitoring Inspection form, note pad, camera, film, Global Positioning System (GPS) unit and compass where appropriate and a map showing established photo points at the inspection.  Mileage and out-of-pocket expenses (e.g. film, postage, etc.) incurred by the monitor in support of an easement monitoring inspection may be reimbursed.

3.5
Inspecting the property: If the landowner/stand-in is attending the inspection, the monitor should go over the easement and review the monitoring procedure before proceeding.  Monitors will inspect the property boundaries (if this is not possible, boundaries accessible to the public will be inspected) for violations or encroachments.  After checking boundaries, the interior will be inspected, with particular emphasis on areas that are affected by easement restrictions, in addition to major land use areas and areas with public access.  If the inspection is being conducted by air, the monitor will assess the need for a ground inspection (e.g. if a possible violation or major change in the land is noted).  

3.6
Documenting conditions: The monitor will compare the property’s current condition with that noted in the previous Easement Monitoring Report.  Major changes in the land will be noted, in addition to other information required on the inspection form.  Photos of these changes (with their location and compass directions noted), as well as new photos taken from established photo points, should be taken.  GPS coordinates should be noted for all property changes, photo points, restricted areas, major land use and public access areas, boundary markers and other points of interest.  If a potential or actual easement violation is noted, this will be documented and the landowner contacted as soon as possible. 

3.7
Documenting the inspection: The monitor is responsible for completing the Easement Monitoring Inspection form, and inserting any new maps and photos into the easement file.  The inspection form, maps and photos (with the subject, location and compass directions noted) will be signed and dated.

3.8
After the property has been inspected, the landowner (and stand-in) will be sent a letter confirming the inspection and a copy of the Easement Monitoring Report.  The Easement Monitoring Report will be sent to the Trust’s head office, and placed in the permanent records.

4. Easement Monitoring Report
4.1
The Easement Monitoring Report will consist of an Easement Monitoring Inspection form, photos and any new maps of property features and photo points. 

5. General procedures for dealing with easement violations

Suspected easement violations should be dealt with in the following manner:

5.1
If a monitor suspects an easement violation it should be reported to the Executive Director.  

5.2
The Conservation Easement Agreement and Easement Monitoring Report should then be examined by the Executive Director to determine whether a violation has occurred.  If there appears to be a violation, the landowner and Executive Committee will be informed. A personal meeting and new site inspection will then be arranged with the monitor, Executive Director and landowner.

5.3
In the event of a violation, prompt and courteous action should be taken to correct or cease the violation, while striving to maintain good relations with the landowner.  

5.4
Legal action to resolve violations may only be initiated with approval of the Board of Trustees, and should only be considered as a final resort.
6. General procedures for reviewing reserved rights that require Trust approval
Requests for approval of reserved rights (e.g. agricultural buildings permitted outside an established building envelope) by the Trust should be dealt with in the following manner:

6.1
The landowner is requested to submit a written request to the Trust regarding his/her wish to exercise reserved rights, if possible eight weeks prior to the proposed date of the activity (and the Trust should inform the landowner of the need to do so).  The landowner should describe the activity in adequate detail to allow the Trust to make an informed decision regarding approval.

6.2
A review of the request (taking into account the easement’s provisions, relevant background information, a site visit, any permits required and recommendations by the Executive Director and monitor) should be undertaken by the Board of Trustees to determine whether the activity would negatively impact the conservation values of the easement.  The final decision to grant or deny approval of a request will be made by the Board.

6.3
The Trust should grant, grant with conditions or deny approval of the request within a month of receiving the written request.  

7. Communications with landowners
The following section aims to develop strong landowner relations to facilitate easement monitoring:

7.1
If a landowner is unable to meet with the monitor for inspections, the monitor will arrange for a personal meeting with the landowner at least every four years to review aspects, and the state of, the easement. The meetings will also review the Trust’s Easement Monitoring policy (including the Trust’s right to inspect the property for monitoring, the Easement Monitoring Report and inspection documentation).  Landowner’s employees and/or leaseholders of the property should be informed of the terms of the easement and the monitoring policy (have copies sent to them).  If a personal meeting is not possible, these topics will be discussed by telephone. 
7.2
When a property subject to an easement changes hands or is rented or leased, the Executive Director will contact the new party as soon as possible to arrange for a personal or telephone meeting.  If the new party is a municipality or local service district, a meeting will be arranged with the governing council or advisory committee, respectively.  At this meeting, the Executive Director will introduce the Trust and review the Conservation Easement Agreement (especially restrictions).  The Easement Monitoring policy and inspection procedures will also be reviewed.  Copies of the Conservation Easement Agreement, Easement Monitoring policy and inspection documents will be presented to the new party.  

7.3
The Trust will ask new parties to the easement to sign an Acknowledgment of the Conservation Easement Agreement form after the meeting referred to in item 7.2.

Related policies and documents: Management Plan policy, Addressing Donors’ Wishes policy, Volunteer Land Stewards policy

Glossary
Abutter: A neighbouring property sharing one or more boundaries with another property.  

Authorized stand-in: Any person authorized, in writing, by the landowner to attend the property inspection in his or her place.  An authorized stand-in may be a relative, friend, neighbour, attorney, business partner or employee. 

Development/rehabilitation potential: Properties with the potential for construction of buildings or trails, clearing of land, repairs to structures and clean-up or restoration of land. 

Encroachment: Boundary violation where an abutter advances beyond established property limits.  Includes using or trespassing on the encroached land.  

Management rights/responsibility: Properties in which the Trust has accepted certain responsibilities in caring for it.  Examples include monitoring endangered species or their habitat, overseeing public access and posting signs.

Public access provision: Properties which permit use for recreational, scientific research, or educational purposes as stated in the Trust’s guidelines.
Reserved rights:  Rights that can be exercised by the landowner as specified in the Conservation Easement Agreement (for example, construction of buildings).  Some reserved rights may require approval by the Trust before they can be exercised. 

Trust approval requirements: Properties which require approval for reserved rights.

Associated forms and sample letters
· Easement Monitoring Inspection form
· Acknowledgment of the Conservation Easement Agreement form
· Sample letter informing landowners of the inspection
· Sample letter notifying new landowners/lessors/tenants of an easement 
· Sample letter notifying neighbours of an easement 
See also: Easement Fact Sheet

Acknowledgment of the Conservation Easement Agreement form
Nature Trust of New Brunswick, Inc.

Mr. and Ms./Mrs. [New Landowner/Lessor/Tenant] have signed an agreement to purchase/lease/rent [#] hectares of the [Name of property] property formerly/currently owned by [Prior/Current Landowner], located in [County], New Brunswick.

This property is subject to the terms of the Conservation Easement Agreement (Easement), dated [Date Easement was signed], between the Nature Trust of New Brunswick, Inc. and [Easement Donor]. 

The Nature Trust of New Brunswick, Inc. holds the Easement for conservation purposes and must monitor and enforce the provisions it contains.

Mr. and Ms./Mrs. [New Landowner/Lessor/Tenant] (the Buyer/Lessor/Tenant) acknowledge the following:

1. The Buyer/Lessor/Tenant has received a copy of the Easement and a map showing the easement area.

2. The Buyer/Lessor/Tenant has read the Easement.

3. The Buyer/Lessor/Tenant understands that compliance with all of the terms of the Easement is required.

4. The Buyer/Lessor/Tenant understands that certain uses and activities (under the “Reserved rights to the Grantor” section of the Easement) on the property require prior approval from the Nature Trust of New Brunswick, Inc. and that other uses and activities are prohibited.

5. The Buyer/Lessor/Tenant agrees to abide by the terms of the Easement.

ACKNOWLEDGED:


By









Date 
Sample letter informing landowners of the inspection
Date

Name of Landowner

Address

Dear Mr. and Ms./Mrs. [Landowner],

I’m writing to confirm an easement monitoring visit by the Nature Trust of New Brunswick, Inc. to your property on [date] at [time].  I [and names of additional people attending the inspection if applicable] will inspect the property and complete an Easement Monitoring Report. The inspection will take approximately [#] hours.  Please notify any lessors, tenants or other persons on the property who should be made aware of this visit.

The Nature Trust of New Brunswick conducts easement monitoring inspections to ensure that the terms of your easement are being protected.  You are most welcome to join the physical inspection, and to discuss your easement and any concerns you have during the inspection or at any time afterward.  

I have enclosed copies of the Nature Trust of New Brunswick’s Easement Monitoring policy and a summary of your easement.  If you have any questions please phone (506-457-2398) or email (ntnb@nbnet.nb.ca) the Trust.  I look forward to visiting your property [and meeting with you in person].   

Sincerely,

Signature and name of monitor

Encl: Easement summary, Easement Monitoring policy

Sample letter notifying new landowners/lessors/tenants of an easement 
Date

Name of New Landowner/Lessor/Tenant

Address

Dear Mr. and Ms./Mrs. [New Landowner/Lessor/Tenant],

We were recently informed of your decision to [purchase/lease/rent] the [Name of property] property [formerly owned/owned] by [Prior/Current Landowner], located in [County], New Brunswick.  As you may know, this property is subject to a conservation easement granted to our organization, the Nature Trust of New Brunswick, Inc., on [Date Easement was signed] by [Easement Donor].  As the holder of the easement, the Nature Trust of New Brunswick is responsible for upholding the conservation values of the property.

To better acquaint you with our organization and conservation easements, we have enclosed the most recent edition of our newsletter, “Refuge”, and a booklet outlining easement concerns.  We have also included a copy of the Conservation Easement Agreement, our Easement Monitoring policy and a copy of the latest Easement Monitoring Report (which notes the current state of your easement).  We would like to schedule a personal meeting with you to review the terms of the Conservation Easement Agreement and address any questions/concerns you may have.  After this meeting we ask that you sign our Acknowledgment of the Conservation Easement Agreement form, which states that you have read and understand the terms of the easement.

The Nature Trust of New Brunswick is a charitable organization that has been working since 1987 to preserve and protect the special ecosystems and wildlife that exist within the province.  With the help of [landowners/people] like yourself, we have created over 750 hectares of protected areas in New Brunswick.  We will contact you in a few weeks to arrange for a meeting.  In the meantime, if you have any questions about easements or our organization please feel free to phone (506-457-2398) or email (ntnb@nbnet.nb.ca) us.  We look forward to meeting with you in person.   

Sincerely,

Signature and name of Executive Director

Encl: Acknowledgment of the Conservation Easement Agreement form, Conservation Easement Agreement, Easement Monitoring policy, Easement Monitoring Report, “Refuge” and Conservation Easements: Questions and Answers for New Brunswick Landowners, return envelope.  
Sample letter notifying neighbours of an easement 
Date

Name of Neighbour 

Address

Dear Mr. and Ms./Mrs. [Neighbour],

As you may know, your property in [County], New Brunswick lies next to the [Name of property] property, currently owned by [Current Landowner].  [Easement Donor] placed a conservation easement on the land on [Date Easement was signed], and granted the easement to our organization, the Nature Trust of New Brunswick, Inc.  As the holder of the easement, the Nature Trust of New Brunswick is responsible for upholding the conservation values of this property.

Conservation easements are a conservation option to protect certain features of a property.  This can include wildlife, ecologically sensitive areas, geological features and more. [The [Name of property] easement has provisions that protect [list features] on this land.  The easement also includes restrictions against some uses and activities such as [list].]  The Nature Trust of New Brunswick will help ensure that the natural features of the [Name of property] property are protected by conducting annual inspections. [Enclosed is a summary of the terms and restrictions of the easement for your information.] 

To better acquaint you with our organization, we have also included the most recent edition of our newsletter, “Refuge”.  If you have any questions about easements, other conservation options or the Nature Trust of New Brunswick please feel free to phone (506-457-2398) or email (ntnb@nbnet.nb.ca) us. 

Sincerely,

Signature and name of Executive Director

Encl: Easement summary, “Refuge”
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THE NATURE TRUST OF NEW BRUNSWICK, INC.

_________________________________________________

LA FONDATION POUR LA PROTECTION DES SITES

NATURELS DU NOUVEAU-BRUNSWICK, INC.
        P.O. Box 603, Sta. A, Fredericton, N.B. E3B 5A6 (506) 457-2398
Easement Monitoring Inspection form

Please complete this form and include any attachments such as illustrations, maps or photos.  
1. Easement name and location:



2. Name of landowner, address, phone and email:





3. Date of the inspection:


4. Monitor name:


5. Monitor address, phone and email:





6. Names of others attending the inspection:




7. Names of lessors, tenants or employees:




8. Type of inspection: (E.g. aerial, ground, boat)


9. Description of current land use and restrictions: 




Are the terms of the easement being met:

10. Description of surrounding land use and changes to surrounding land over the past year:




11. Description of manmade alterations, including reserved rights that have been exercised  (e.g. construction, new trails, timber harvest, clearing fields, etc.)  Note the location, extent and person/people responsible (if known). Please attach any maps, photos or illustrations (labelled with subject, location and GPS coordinates/compass coordinates):







12. Description of alterations by natural causes (e.g. flooding, fire, landslide, infestations, etc.).  Note the location and extent of changes.  Please attach any GPS coordinates and maps, photos, GPS coordinates or illustrations, labelled with subject and location:







13. Are there any potential or actual violations?  If so, describe the nature, location and extent of the violation. Please attach any GPS coordinates and maps, photos, GPS coordinates or illustrations, labelled with subject and location:  







14. Other observations/comments/problems:




15. List the type (e.g. aerial/ground photos, map of photo points, other maps) and number of photos and maps accompanying this form:







16. Monitor’s signature and date:


Please mail the completed form to: 
The Nature Trust of New Brunswick, 

P.O. Box 603, Station A, 

Fredericton, NB E3B 5A6
Or fax:




(506) 450-2137

