Annual Compliance Monitoring -  Who benefits and how
By Chris Ferris

 Annual monitoring of Conservation Covenants is aimed at documenting landowner compliance with the terms of a covenant.  In the event that a covenant breach does occur   it may be important for a covenant holder to be able to demonstrate that they have been regularly monitoring compliance with the covenant and maintaining contact and communication with the landowner. Ideally covenant breaches can be addressed satisfactorily through an informal process with a landowner. However, if it is necessary to apply to the courts a covenant holder wants to be able to show that they have been diligent.  If a breach occurs and the covenant holder has not monitored the property for several years they may lose the right to a remedy by the courts. Lack of annual monitoring  may be viewed as indifference and may also make it  difficult to establish the time frame within which a breach occurred. 

The benefits to a covenant holder, in terms of documenting compliance and therefore being in a strong position if a breach does occur are not the only benefits to a regular monitoring program. Monitoring visits are a valuable part of building relationships with landowners. Of ten the main contact a landowner has with a covenant holder is through the monitor.  Landowners can provide valuable information about changes on their property as well as in the general area.  Regular contact with landowners helps to establish a  partnership between landowner and covenant holder and may make compliance more likely. The landowners’ contribution to conservation is acknowledged by the interest the covenant holder takes in their property.

Key Points

· Conservation monitoring is not the same as ecological  monitoring 

· Ecological change is interesting, but is usually outside the scope of covenant monitoring. Most covenants acknowledge that ecological change will happen over time.

· Economic efficiency precludes time-consuming ecological measurements (e.g. tree growth, changes in vegetation, etc.) 

· The key focus (sometimes the only focus) is to determine compliance with the terms of the covenant

· The covenant monitor must be familiar with the terms of the covenant

· Spatial accuracy is essential -  you must know where the covenant area boundaries are, and where any photo stations, monitoring routes, etc. are located in relation to covenant area boundaries

· Documentation is critical -  it should be concise, complete, and unambiguous (See sample Annual Monitoring Report Forms)

· Comprehensive photo documentation is impossible-be strategic and frugal with photo stations

· Choose photo stations that can be found again, especially by another monitor, and will be still be useful when vegetation has changed (e.g. not in a clump of 2-year-old alder)

· Consistency over time is important – getting to know the property, the landowners, the neighbours, local conservation groups and officials is very helpful

· Respectful relations with all the above is important

· Get to know the properties and anticipate where covenant compliance issues may occur

· Don’t get into conflicts with landowners. Where a breach is suspected document it with photos, maps and anything else you can think of and notify the covenant holder immediately

· Secure long term storage of documents is essential. 

