
LCP-03: Covenant Enforcement Policy and Procedure
Covenant Enforcement Policy and Procedure

Purpose

To establish a covenant enforcement policy for HAT conservation covenants. 

Background

It is HAT policy that covenants are enforced and all breaches are investigated.  A breach is an action in violation of the provisions of the covenant.  Breaches tend to be discovered during annual monitoring or through complaints from third parties.  If a possible covenant breach is discovered, the breach will be investigated and appropriate enforcement actions taken according to policy. Consistent enforcement of compliance with covenants is important to ensure that HAT does not lose its right to seek enforcement remedies in court.

A.
Policy – Initiating Breach Investigations

1. A possible breach will be investigated where:

a. HAT is the only covenantor or is the lead co-covenantor of the property, and  
b.  (i) the monitor advises HAT of a possible breach, 

 (ii) HAT receives a written or oral complaint from a third party, or 

 (iii)  where HAT staff, the staff of a co-covenantor or a local      government are concerned about a possible breach.   

2. Staff will acknowledge receipt of all complaints and advise the complainant that an investigation will be undertaken by the HAT Board or that HAT Staff have notified the lead co-covenantor of the possible breach, as applicable.
3. If HAT initiates the breach investigation, Staff will notify all co-covenantors of the possible breach and that HAT will be initiating an investigation.  

4. If HAT is not the lead co-covenantor, Staff will keep apprised of the status of actions taken by the lead co-covenantor to address the possible breach and will update the Land Committee of the status of the actions taken by the lead co-covenantor.  

5. If the Land Committee is not satisfied that the lead co-covenantor is taking appropriate actions to investigate and remedy a possible breach, the Board on the recommendation of the Land Committee may direct Staff to undertake the investigation of a possible breach.

6. HAT Staff will investigate any potential breaches that are identified as a HAT responsibility under section 1 or section 5 of this Part and will advise the Land Committee of the status of all investigations.  

7. The Land Committee will review the investigation and make a recommendation to the Board on an appropriate course of action.

8. The Board will determine the appropriate course of action and HAT staff will initiate that course of action.

9. Where voluntary compliance fails, the Board on the recommendation of the Land Committee will consider whether enforcement proceedings should be commenced and direct staff to instruct legal counsel as necessary.

B.
Policy – Voluntary Compliance and Rent Charge Enforcement

1. HAT staff will work with the landowner to seek voluntary compliance with the covenant and ensure the owner takes the actions necessary to remedy a breach.

2. Owners in breach of covenants are given notice to cease the activity and are given the opportunity to achieve compliance before further action is taken by HAT.

3. HAT staff will notify the landowner about the nature of the breach and advise the landowner on how to achieve compliance within the covenant.

4. If an owner fails to cease the breaching activity after notice from HAT, HAT may decide to collect the rent charge in accordance with the terms of the covenant or initiate other enforcement proceedings.

C.
Procedure – Breach Investigation and Enforcement

1. Staff will keep detailed records of all complaints and notifications of possible breaches, as well as respecting all investigations and enforcement proceedings undertaken.

2. Staff will advise the Land Committee and co-covenant holder when a covenant breach is alleged and a new file has been opened.

3. Staff will undertake a preliminary review of all breach complaints to determine whether there is sufficient evidence of a breach and will advise the Land Committee accordingly.

4. Staff will in each case assess the breach and use their best judgment to determine whether the breach is minor or significant, taking into consideration the intent of the covenant.  Staff may consult with the co-covenant holder and seek legal advice as necessary.

5. If the Land Committee on the recommendation of Staff determines that no breach exists, the matter will be closed and any complainant will be advised accordingly.

6. If the Land Committee on the recommendation of Staff determines that a breach exists, the landowner will be asked to cease the activity immediately and HAT staff will conduct a full investigation.

7. Staff will provide ongoing reports to the Land Committee respecting breach investigations.
8. Where a breach is confirmed, Staff will attempt to achieve voluntary compliance with the landowner and will inform the landowner of time limits for voluntary compliance.
9. Where an activity has not ceased or where compliance is not achieved:

(a) Staff, at the direction of the Board, will prepare a report indicating whether the rent charge should be collected and whether other enforcement procedures should be commenced.

(b) The report will include an estimate for legal services for enforcement and a request for legal funding support. 

(c) Staff will present the report to the Board for approval. 

(d) The approved report will be forwarded to co-covenantors for information.

10. The Board will decide whether to proceed with enforcement and legal action.

11. Where the Board has approved enforcement proceedings, Staff will direct legal counsel to initiate legal proceedings.

12. On resolution of enforcement proceedings, Staff will advise the Land Committee and the Board of the outcome and the file will be closed.

