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Executive Summary


Conservation easements are a useful and flexible tool to protect privately-owned lands in Canada.  They have been used across the country, mostly by nonprofit land trusts, for many beneficial purposes, protecting valuable habitats and ecosystems while avoiding the up-front financial burdens of land purchase and potentially reducing the costs of long-term management.  Land trusts must use this instrument thoughtfully, however, to ensure the viability not only of each easement but of easements in general.  


The land trust experience with conservation easements in the United States is instructive.  Easements have been in widespread use since the early 1980s there, and since then have grown enormously in popularity.  Recently the public has learned of several cases in which easements were alleged to have been used unethically to create tax shelters, rather than for conservation purposes.  Studies conducted by land trusts confirm that land trusts generally have good practices, but that some may not currently have the organizational capacity to ensure conservation of their easement properties in perpetuity. This paper examines a number of options that may help land trusts to ensure easements survive and remain effective in perpetuity. 


Conservation easements are almost always intended to last in perpetuity.  Pressure to change easement provisions by new owners of eased lands and legal challenges to easements will likely increase in coming years, as land subject to easements changes hands.  Careful drafting is necessary to prevent termination of easements; this paper examines common grounds for termination.  Expropriation of conservation easement lands has occurred in the US; the potential for this phenomenon in Canada should be explored.  The importance of land trusts’ succession planning is examined, to ensure the durability of easements after they cease operations.  Finally, collective easement defence is presented as an emerging concept in the US to ensure long-term easement monitoring and defence. 


Land trusts in both the US and Canada have collectively defined their own standards for high-quality management.  Most land trusts adopt these standards and attest to their compliance.  Although land trusts may not fully implement all of the standards, the standards assist land trusts in understanding where their programs are strong and where they could use improvement.  In response to the recent critiques of land trust practices in the US, standards are being revised to address concerns about conflicts of interest and adequate capacity for the perpetual management of easements and owned lands.  These revisions, described in this paper, could also be adapted for use in Canada. 


In addition to revising standards, land trusts may want to consider developing better ways to measure adherence to standards.  Such measurement can be difficult; many standards defy quantification, and must be measured using subjective criteria.  Methods of measuring both organizational practices and results are proposed.  


In the US, assessment tools have been developed, and new such tools are in development.  An assessment workbook developed for US land trusts is useful but very lengthy.  A conservation easement “benchmarking” tool is being developed, in which specific, detailed criteria are articulated to determine whether or not a standard is being met.  Similar benchmarking tools have been developed in Canada. Drawing from the strengths of these models, land trusts could create a new and useful assessment tool relatively quickly.  Other assessment tools to consider include a voluntary “seal of excellence” program and an in-depth assessment module.  These programs are analyzed for their applicability and usefulness in Canada. 


The report recommends several areas for carrying this work forward.  

1. Convening a representative group of the Canadian land trust community to discuss the need for revisions to current Standards and Practices (S&Ps), whether standards should be national instead of provincial, and how to ensure compliance with standards. 

2. Further, in-depth research on the legal challenges to the endurance of conservation easements in perpetuity. 

3. Exploration of whether land trusts (small ones in particular) would be well-served by some type of collective easement defence mechanism. 

4. Sharing further information and data and stepped-up monitoring of the use of conservation easements in Canada. 
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Introduction

Conservation easements are becoming a widely-used tool to protect environmentally-sensitive lands from development in Canada.  Easements (also called covenants or servitudes in some jurisdictions) are effective and expedient because they accomplish conservation objectives, and at the same time conserve lands in private hands and on tax rolls.  They are relatively less expensive to use than outright purchase of land in the short term, and they may be less expensive to manage over the long-term. They may also offer attractive tax benefits for private landowners who donate easements.


However, conservation easements must be used carefully, as they are not cost-free and come with long-term liabilities for the land trusts that hold them.  Inappropriately used, they may cause land trusts to expend more time and money than planned to maintain easement relationships, enforce easement terms or defend against challenges.  In the United States, easements have been used for a much longer time, and several examples have recently come to light of certain practices which do not meet high ethical standards, particularly concerning the use of easements as tax shelters.  Perhaps more fundamentally, questions have been raised in the US about the ability of land trusts to strongly enforce agreed-upon easement terms, and to do so over the long term. 


This has prompted concern among land trusts, government and other partners in Canada that land trusts must be accountable for the long-term effectiveness and viability of the conservation easements that they hold.  Most donated easements in Ontario and a significant proportion elsewhere in Canada are certified by Environment Canada as ecological gifts.  The Ecogift Program reviews each easement for which landowners seek enhanced tax benefits to ensure that lands are ecologically sensitive and donation values are accurate.  Because tax benefits are granted, and the public is, in effect, helping to fund easements, they must adequately protect donated lands and lands must remain protected in perpetuity.  Environment Canada currently relies on land trusts that are strong, ethical and able to provide long term stewardship, rather than regulation, to ensure such protection.  Trust is placed in recipients to ensure that when tax revenue is forgone for conservation, the conservation endures. 


This paper studies ways to support and improve the practices of land trusts
 in Canada in managing conservation easements.
  The paper’s focus is on tools that would help the land trust community to peer review its performance to increase the capacity of land trusts to ensure monitoring and enforcement of easements in perpetuity.  It consists of an overview of the challenges land trusts face in creating, accepting, monitoring and enforcing conservation easements, and looks at land trusts’ organizational capacity issues, governance, and succession planning.  It then examines the various current Standards and Practices, and the ways such practices might be better measured and/or quantified.  Finally, it explores ways that practices might be better assessed, and organizational capacity strengthened. 


Ultimately, this paper aims to help the land trust community create mechanisms that can be used to achieve widespread compliance with the highest standards of ethical and transparent behaviour, with an eye towards preventing the types of problems and abuses that appear to have occurred in the United States.  

The US Experience with Conservation Easements


Conservation easements came into widespread use in the United States after 1981, when the Uniform Conservation Easement Act was created and was subsequently adopted in many states.
  The conservation easement is an enormously popular and effective tool to conserve land, and its use has helped to spur great growth in the conservation community.  Small, local land trusts as well as large, national conservation organizations use conservation easements for very diverse objectives.  Protection of scenic vistas, working farms and ranches, endangered species, water quality, or unique habitats can all be accomplished with conservation easements.  Easements may be placed on diverse landscapes, ranging from forested ecosystems to grasslands to greenbelts around cities.  In short, they are a flexible tool that can be used to protect land efficiently, satisfying the desire of landowners to remain on their land and the desire of the public to preserve important lands.  


Overall, US land trusts have protected 6.2 million acres, adding 500,000 acres each year, according to the US Land Trust Alliance (LTA).
  An increasingly large amount of this protection is accomplished by using conservation easements, rather than outright purchase.  While easement programs have been a major engine enabling land trusts to more flexibly and efficiently conserve land and natural heritage throughout the country,
 in some cases their use is now generating controversy.  

Allegations of Lapses in Practices


The Washington Post identified several difficult issues last December in an article critical of The (US) Nature Conservancy
 and a few other US land trusts.
  This article detailed some examples of disturbing practices which threaten to undermine the credibility of the land conservation movement in the United States.  The article’s allegations about these practices can be summarized as follows: 

· Easements were identified in which some of the land being protected was not threatened with development, such as “open spaces” in subdivisions which would have otherwise been dedicated as park lands, or was not environmentally sensitive, such as golf courses. 

· Some transactions did not appear to be motivated by concern for conservation, but appeared to be  nothing more than tax shelters.  

· Some appraisals appeared to be inflated, overvaluing interests in land for the purpose of supporting large tax deductions and/or credits.  Appraisals make assumptions about the highest and best land use – assumptions that can be difficult to prove.  Appraisals also do not have to account for the positive impact on property values an easement might have on adjoining land owned by the same landowner.  The US Internal Revenue Service has conducted no audits on conservation easement deductions, and has thus been unable to identify those overvaluing their interests.  

· Some land trusts did not appear to be accountable for some of their practices, such as certain instances of self-dealing (e.g., selling land to Board members for below fair market value), and accepting easements on land that was unlikely to be developed anyway (such as the right to build a second home on a valuable property already developed with one luxury home).  Some land trusts appeared to have a conflict of interest when dealing with Board members or staff who contribute conservation easements, especially when it came to enforcing the terms of the easements.  

· Some land trusts may not have thoroughly monitored and enforced easements, which calls into question their effectiveness. 

· Land trusts seem to privatize the public policy area of land use regulation.  They can choose which lands to protect and which not to protect, and the writers criticize them for creating a patchwork pattern of protection which doesn’t generate the public benefit as the same amount of publicly-directed land protection would. 

US Land Trusts’ Examination of Issues


Several studies produced by members of the land trust community (and which were quoted in the Post article) provide other evidence.  At the same time that they found many organizations to have sound practices and high awareness of stewardship obligations, they also seem to support allegations about weaknesses in other land trusts’ conservation easement programs.  The following is a summary of some of the findings of “Ensuring the Promise of Conservation Easements,” a 1999 study of Northern California land trusts’ practices by the [San Francisco] Bay Area Open Space Council:

“Only half of the easements were being monitored, forty percent did not have baseline documentation.  Fourteen percent of easements had experienced a problem or violation, and half of easement holders had no stewardship fund for long-term protection of their easements.  Other fundamental problems were found, including lack of knowledge of stewardship responsibilities by governing bodies, who consequently failed to support stewardship activities.”


A survey conducted by the Land Trust Alliance examined the easement programs of 18 New England land trusts and easement-holding public agencies.  They found that practices varied greatly between the small, unstaffed organizations and large, statewide land trusts and public agencies in their survey.  Some of their findings were that very few of the land trusts had complete baseline documentation records for all of their easements; that one third of the organizations performed no documented monitoring; that many easement holders lacked fire-resistant storage for their important documents; that over half of the organizations had agreed to amendments of their easements; and that few organizations have written policies for stewardship actions taken, among other conclusions.
  


A study performed in Colorado found that, while most land trusts’ conservation easement programs were relatively good and complete, there were significant areas for improvement: when easements are co-held between two organizations, in most cases there was no written agreement regarding division of responsibilities; often, the terms of the easement, baseline report and monitoring reports were inconsistent; there was no formal process for identifying new landowners when properties change hands; and record keeping systems were found to be inadequate, among other conclusions.
  Again, although each of these three studies shows evidence that practices can be improved, they by no means are an indictment of all such programs and organisations. 

Applicability to Canadian Context


The alleged instances of lax practices and tax abuse in the US rightly cause concern among those in Canada who hope to prevent similar practices occurring here.  However, of all the issues elaborated in the Post article, the least flashy, headline-grabbing one translates the most clearly and directly to the Canadian context: that of land trusts’ ability to monitor and enforce easements in perpetuity, and how to ensure that they do.  This is the primary topic of this paper. 


A corollary to the issue of long-term easement management is the issue of the accountability of a land trust for its potential conflicts of interest.  This also appears to apply to the Canadian context.  As in the US, a land trust may accept donations of land and/or easements from Board members, staff or others affiliated with their programs.
  A land trust should have conflict of interest rules which govern how it deals with such situations, but such conflicts may be difficult to identify and to adequately address.  This paper will explore ways to deal with conflicts of interest. 


The other issues seem less relevant, such as the use of conservation easements as tax shelters, low appraisal standards, and lack of audits.  In Canada, in most cases land donors and conservation easement donors must have their appraisals approved through the federal Ecological Gifts (Ecogift) Program in order to claim enhanced tax benefits.  This helps to mitigate the dangers of overvaluation of easements and land donations, and of the use of easements purely for tax shelter reasons, at least for donations certified as ecological gifts.
  It also helps to eliminate the possibility of tax benefits being claimed for an easement on land that is not environmentally valuable, like a golf course, as such an easement is unlikely to survive review by the Ecogift Program.  The Canadian model of certifying the ecological integrity of the land and the appraisal before a donation is made appears to address some of the concerns raised, although this more cumbersome process might commensurately discourage otherwise worthy conservation projects.
 

Ensuring Permanence of Conservation Easements


Challenges to ensuring that conservation easements will last in perpetuity would commonly stem from the following conditions, which this paper will address in turn: 

· Subsequent landowners violate easements, attempt to challenge validity of easements, or attempt to weaken easements by modifying terms.

· Land trusts cease operations and strand easements, allowing violations and neglecting enforcement duties.


Each province has its own legal framework for conservation easements, and they vary across the country.  Therefore this section will not attempt to parse the differences between the provinces’ legislation in most cases.  The intent is to give a survey of some of the issues that have arisen in the US, to better understand what may lie ahead for Canada. 

Legal Challenges to Conservation Easements


When the land which an easement encumbers is transferred to a new landowner, the new landowner may not have the same level of personal commitment to the terms of the easement, although their legal obligation to do so clearly remains.  Easements are normally tailored to the particular plans and needs of the landowners who place them.  Subsequent landowners, even the children or other heirs of the easement grantor, may feel overly restricted in the use of their land by the terms of the easement.  Sometimes this leads to violations of the terms of the easement, which can be expensive for a land trust to enforce.  In other cases, landowners will request amendments to easements, in order to, for example, build additional structures or allow different uses of the land.  And in extreme cases, subsequent landowners may sue to overturn the easement on some or all of its terms.


While in the United States easements have been in widespread use for more than twenty years, relatively few cases (according to a comprehensive legal review, just three) have been adjudicated in which landowners have sued to overturn easements or their terms.
  The number of cases brought forward but not fully adjudicated may be quite a bit higher, but no reliable estimate has been found.  It is increasingly clear that this trend is one that land trusts in Canada must also heed: more and more land encumbered by easements is being sold or transferred to subsequent landowners, who are much more likely than easement grantors to make attempts to challenge easements.  


Such concerns prompted one California conservation attorney (who writes agricultural easements) to encourage close scrutiny of four primary parts of the typical easement, to best ensure its long-term viability:
  

· Intent of the parties: The intent that the easement last in perpetuity must be clearly stated as that of both the easement grantor and grantee. 

· Conservation purposes and values: All possible conservation purposes and values should be included; this prevents a court from overturning the validity of the easement in the future based on the impossibility of fulfilling one stated purpose.  As long as one of the purposes still exists, the court should uphold the easement.  

· Reasons for termination: Drafting clearly how and when termination could occur is crucial.  In general, including the need for a court order is wise, so the future landowner and land trust are not able to extinguish the easement on their own without outside review; additionally, termination should only be permitted if all conservation purposes listed in the easement are impossible to accomplish.  An alternative approach is to simply list no conditions under which termination is possible, rendering it a question of the law outside the terms of the easement, which carries a risk that such conditions could change over time. 

· Price for terminating a conservation easement: It is crucial to eliminate any economic incentive for a future landowner to extinguish the easement by requiring that the value of the easement, as determined by a qualified appraisal at that time, be repaid to the land trust holding it. 

Investigating whether these same recommendations apply to easements, covenants and servitudes in each province is one possible direction for further research into this topic in Canada. 


The issue of who may sue to enforce easements has arisen in US jurisprudence, and may impact how enforcement occurs in the future.  There have been a number of cases in which a third party, neither the easement grantor (or subsequent landowner) nor the land trust, has attempted to enforce terms of an easement.  In many of the cases, judges interpreted this issue of standing conservatively; a neighbour affected by easement infractions, for instance, was denied standing to sue the landowner to enforce easement terms.
  


There is no doubt that it is difficult to defend an easement; legal costs can be steep in even the simplest case.  Strategic landowners may bet that they can coax amendments from poorly-funded land trusts, knowing that the cost of the fight may be too much for them.  Leverage in negotiating amendments depends to some degree on the financial well-being of such organizations. 

Lapses in Monitoring and Enforcement


Land trusts vary greatly in their operations.  Some are long-lasting community institutions that have a diverse funding base, strong donor support, a strong Board of Directors, and every prospect of enduring indefinitely as an organization.  Others, however, may be mainly supported by the energy and commitment of a small number of people, have a narrow funding base, and/or generally have not become a stable institution.  It is therefore not unreasonable to expect that someday, a land trust that holds conservation easements will cease to exist and “strand” its conservation easements.  In such a case, monitoring of the easement and enforcement of its terms would also stop, unless the land trust has made an adequate plan for succession of its interests. 


In some provinces, provisions for succession have been made in the enabling legislation.
  In Ontario, for instance, if a successor in interest has not been identified by the terms of an easement, the easement automatically is assigned to the Ontario Minister of Natural Resources.
  This does not in and of itself guarantee that the easement will be monitored and enforced, however.  It is not clear that, should a land trust cease operations, there is any mechanism to notify the Ministry of Natural Resources that they have inherited an easement.  Even if the Ministry were notified, it is not clear that extra staff and expertise would be dedicated to the purpose of monitoring and enforcement.  No record of this occurring to date was found; if it were to occur, one possible outcome would be further assignment of the easement from the Ministry to another land trust. 


Even if a successor has been designated by the land trust, the successor-in-interest to the easements would not be able to monitor and enforce their new obligations without appropriate resources to do so – which is, by definition of the situation, unlikely.  This presents some danger of exposure to risks by these successor organizations, who have an interest in ensuring that this situation is rare and is planned for to the best of their abilities. 


Even when a land trust does not officially cease operations, there may be cases in which a land trust would fail to fulfill their basic responsibilities to monitor and enforce their easements over a long period of time.  


Land intentionally left unoccupied over a long period of time may be considered to have been “abandoned,” according to the legal doctrine of real property abandonment.  In the US, there is little discussion about what might constitute abandonment in the case of a conservation easement.  It may be possible that a lack of monitoring and stewardship on the part of a land trust could lead to a claim that the easement is “abandoned,” and therefore invalid.  There is uncertainty about what length of time would be considered long enough to constitute abandonment. It is an open question whether a court would overturn an easement based on the theory that it has been abandoned.
  It is also not clear what the implications are in Canada, and this is an area for further study. 

Other Potential Causes for Termination


There are several other ways that easements could conceivably be terminated.  Some of these scenarios are somewhat theoretical because there is little to no case law yet.    


1. Merger. The merger doctrine states that when a “dominant estate” (e.g., the owner of any servitude on real property) and “servient estate” (e.g., owner of fee title interest in land encumbered by a servitude) in a property merge, the estates are merged and the servitude is extinguished.  This is important in the case of conservation easements, “because although a conservation easement may be imposed on a piece of property ‘in gross,’ or without a dominant estate, some courts hold that if the owner of an easement acquires the fee title to the eased property, the easement is extinguished.”
   This implies that if a land trust ever acquired the fee title to land encumbered by an easement it owns, the easement could be unintentionally extinguished.  Similarly, if a land trust owns land and places an easement on that land, it cannot grant the easement to itself.  If there is a simultaneous transaction to sell the land to a conservation buyer and reserve a conservation easement, the easement must be placed after, not before, the sale to that buyer.  Careful legal drafting and execution of a transaction can all but eliminate these risks, but the risks do nonetheless exist.  Further research is needed to clarify the ways in which the merger doctrine has or has not been addressed in the provinces.


2. Bankruptcy/Foreclosure. Jurisprudence pertaining to other types of easements suggest that, where it is not statutorily prohibited, an easement may be extinguished in a bankruptcy and foreclosure.  In such a case, creditors of the bankrupt entity could sue to extinguish an easement in order to recuperate the maximum amount from the bankruptcy proceedings.  Again, no case law yet supports the application of this doctrine to conservation easements, but it also cannot be ruled out.
 


3. Changes in surrounding land use. It is possible to imagine that the land uses surrounding a parcel of land encumbered with a conservation easement could change in such a way that both complying with and enforcing the easement becomes impossible.  For example, imagine that the primary purpose of a particular conservation easement is the protection of an endangered species, but that the parcel of land becomes separated from the rest of the subject species’ range by surrounding development.  One legal review of this topic in the US found that the “doctrine of changed conditions,” which in some jurisprudence has been used to justify the extinguishment of other types of legal servitudes, would probably not be applied to conservation easements, and even if it were allowed, there would be good public policy justifications to deny attempts to extinguish the easement.
  However, another review of the legal track record suggests that in at least one case, a judge wrote otherwise in an opinion, even though it was not applied in that case.
 


4. Expropriation of conservation easement lands.  In addition to threats from landowners whose land is encumbered by easements, land trusts should be wary of the possibility of expropriation of conservation easement lands.  A study conducted by a US conservation law attorney documented the threat posed by condemnation to conservation lands in the US (expropriation is referred to as “condemnation” or taking by “eminent domain” in the US):

“Based on an informal survey of major land trusts, the author has confirmed forty-five condemnation attempts involving eighteen different private organizations throughout the United States since 1986 [until 2001].  Of the forty-five attempts, forty resulted in a successful condemnation or a negotiated settlement.”
 


Following are some of the main findings of this study pertaining to lands protected by conservation easements:
 

· In the US, federal, state, and local public agencies (and often, special districts) have the right to condemn land.  The study found that the most common threats came from local and state level agencies, especially for roads, road widening, and other transportation projects.  Construction of schools and utility rights-of-way were other common causes for condemnation. 

· When lands covered by conservation easements are condemned, the court generally calls for the easement to be extinguished, which can be done with respect to all or part of the land covered by the easement. 

· Examples cited included an eminent domain action by an oil company (which was delegated this power by the federal government) of land protected by a dozen separate easements owned by a private land conservancy in Georgia.  The purpose was the construction of oil pipelines across conservation lands.  The conservancy had to raise and spend US$300,000 to defend its easement interests against this condemnation threat, and succeeded when the company wearied of the public relations campaign waged against it.  


This research begs the question as to whether similar vulnerabilities exist in Canada.  Research into the extent of eminent domain powers in Canada and/or each province, the strength of easements/covenants in the face of similar challenges, and the possibility of using special conservation districts or other drafting methods to offset such risks could be undertaken to explore these issues. 


Although the foregoing possible scenarios are likely to be rare, they are not impossible and may well arise in the future.  Although this paper found no cases specifically relating to conservation easements that shed light on these scenarios, there may be cases that exist with regard to other types of easement instruments that would be worth researching further.  As noted above, the implications of these issues for different provinces will vary depending on their legal framework for conservation easements. 

Collective Easement Defence


Instead of viewing the problem of ensuring conservation easements’ permanence solely as one of individual land trust responsibility, some in the US are considering options to collectively ensure the defence of easements.  One project in particular examined the options for such collective easement defences in depth: “Creating Collective Easement Defense Resources,” by Darla Guenzler of the Bay Area Open Space Council.  This project was a collective undertaking by a committee of land trust staff and other stakeholders, which culminated in Guenzler’s report.  


The idea they explored was whether the land trust community could collectively create mechanisms to help defend easements, where individual land trusts are unable to.  The options they explored nearly all entail some type of financial commitment from a group of land trusts to some kind of collective instrument, whether a new organization, insurance policy, or other pooled resource.  These ideas include: 

· Creating collective support systems, such as shared counsel, an attorney pool, or other shared legal resources; 

· Pooling funds for defence.  One weakness of this approach in the US is that this type of arrangement falls into the category of an insurance program under many state laws, hence the level of regulatory compliance makes the idea prohibitively expensive;
 

· Creating/purchasing insurance instruments which would cover easement defence cases.  This idea was found to be problematic, given questions of affordability, coverage for pre-existing easements, and individual state regulations complicating interstate insurance policies; and

· Creating or expanding the mandate of existing independent organizations to perform collective defence functions.  Such ideas include a national legal clearinghouse to track easement defence law and/or expanding the missions of state and regional land trust associations to include a clearinghouse function.


The collective easement defence idea is being developed in certain states, such as in California, where there is a pilot project to test the clearinghouse aspect of collective defence.  However, there are significant obstacles to expanding the idea, such as a lack of funding to get such projects started, land trusts’ reluctance to link their fates in such a dramatic way, and land trusts’ reluctance to cooperate across state lines.  Finally, some collective defence solutions might end up posing a moral hazard for organizations who would risk coming to rely on a collective backstop for their easement defences, rather than on excellent day-to-day management of thorough stewardship programs. 

Ensuring the Effectiveness of Conservation Easements: Standards & Practices


Land trusts go through four basic phases for each conservation easement.  These four phases of conservation easement transactions are:

1. Selecting conservation easements to pursue and accept

2. Negotiating with landowners; drafting and executing the conservation easement

3. Monitoring compliance with the easement

4. Defending easement; enforcing terms


Land trusts must have adequate capacity – professional staff, expertise, budgeted funding, and adequate organizational systems – to accomplish each phase of the transaction to assure its effectiveness in perpetuity.  The ways in which land trusts are challenged to meet this stewardship goal have been identified in numerous studies, through the past decade in the U.S. and more recently in Canada.
  These challenges can be summarized as follows: 

· Accessing the appropriate expertise; retaining adequate legal counsel

· Completing baseline documentation in a timely, thorough manner

· Budget capacity for annual monitoring and enforcement actions

· Obtaining adequate endowments from landowners to enable monitoring and enforcement into the future. 

· Setting aside funds for crucial administrative functions (like record-keeping and secured storage of records) in the face of more urgent budget needs. 

· Managing conflicts of interest: 

· Donations of interests in land from Board members or friends creates difficulty in monitoring and enforcement.

· Other financial dealings with Board members, staff, others affiliated with organization (e.g., hiring Board members to perform professional services). 

· Lack of formalized, written processes such as annual budgets, strategic plans, conflict of interest policies, acquisition priorities, etc., allow management to be opportunistic rather than focused and disciplined.


Overall, the track record of land trusts is good.  While there are studies showing that violations do occur and that land trusts may not be able to enforce terms in every case, overall there is a strong, vibrant community of land trusts in the US and Canada that do their jobs well.  This report tries to explore, however, how to measure such performance in a way that could reveal and help to prevent instances where failures might occur. 

The US Land Trust Alliance’s (LTA) Standards & Practices


The LTA first developed its Standards and Practices (S&Ps) in 1989 as a tool for land trusts to evaluate their own practices.  It now requires each member land trust to adopt these S&Ps, but does not actively track compliance with them.  The LTA has grown into a full-service organization that provides many resources to member organizations, from a comprehensive handbook on land trust management to annual and regional conferences, to publications on the myriad issues involved in operating, managing, and growing this type of organization.  


In Canada, several land trust alliances have been established, to serve particular provinces in the same ways that the LTA does in the US.  In Ontario, the Ontario Land Trust Alliance was formed to provide similar services to Ontario-based land trusts.  It adapted the US LTA’s S&Ps for its needs and purposes, and now asks that it members adhere to OLTA’s S&Ps.  Similarly, the Land Trust Alliance of British Columbia, or LTABC, has adapted the S&Ps for its needs and asks its members to sign on and comply.  In Quebec, le Regroupement des organismes propriétaires de milieux naturels protégés du Québec (RMN) similarly represents land trusts in that province.  They have translated and adapted the US LTA’s S&Ps, as well, and also require adherence to these principles.  Other provinces do not yet appear to have formally established LTAs or similar groups, although land trusts in these provinces have in some cases joined provincial LTAs outside their home province to access their services.  

In the US, recent criticisms of certain practices by some land trusts have prompted re-evaluation of the S&Ps.  Last year, LTA undertook a process to revise them.  A committee that included representatives from land trusts across the US revised the S&Ps and is now circulating those revisions for comments (winter of 2004).  They are intended to be finalized sometime in summer 2004, for distribution to the LT community by their next rally, in October 2004. 

2004 Revised LTA S&Ps


The modifications to the S&Ps are substantial.  On the whole, the Standards are largely left intact, although one new Standard has been proposed.  The vast majority of changes are to clarify and expand the Practices in order to better address some of the governance and accountability issues that have recently come under scrutiny.  Following is a summary of the main changes to the S&Ps: 

· Preamble.  A Preamble has been added to the S&Ps, emphasizing the ethical obligations of each land trust not just to itself or its own community, but to the land trust community and to the greater human and ecological communities. 

· 1. Purpose, Goals, and Planning.  The Standard is expanded to call for greater attention to community outreach and support; Practices are modified to specifically call for a mission statement and strategic plan. 

· 2. Board Accountability.  The Standard is expanded to emphasize the oversight role of Board members.  Practices now call for written job descriptions and training for Board members, additional emphasis on the Board’s role in overseeing staff, and minimum three Board meetings per year. 

· 3. Conflict of Interest.  Standard and Practices now require a written policy on dealing with conflicts of interest, which should mandate that Board members not only recuse themselves from decisions in which their interests are conflicted, but also that they not discuss such matters and refrain from attempting to influence them.  In addition, the Practices further elaborate particular policies that should be followed when purchasing land from, selling land to, or accepting substantial donations of land or interests in land from Board members, staff, and/or substantial donors. 

· 4. Basic Legal Requirements.  The Standard is modified to reflect in greater specificity the particular legal requirements in the US for non-profit organizations, which could readily be adapted to a Canadian context.  The Practices are expanded to require a written records policy, which details how each organization collects and stores information. 

· 5. Fundraising.  The Practices are modified to include newly-defined “ethical fundraising practices,” which include prohibiting commission-based fundraising; they also call for greater scrutiny of cause-related marketing, such as accepting money in exchange for use of a logo or the land trust’s name for purposes other than normal business. 

· 6. Financial and Asset Management.  The Practices now call for a designated fund to be set aside for stewardship funds, for the purposes of monitoring and enforcing easements and managing lands owned in fee title.  Practices also include closer scrutiny of any sale of assets or conservation buyer transactions, and require the land trust to ensure that transactions do not result in private benefits (e.g., to Board members or staff). 

· 7. Staff, Consultants, and Volunteers.  The Practices call for written job descriptions and performance evaluations for staff.  They also establish new standards for working with contractors, including making them familiar with the S&Ps. 

· New Standard, 7+. Partnerships and Government Outreach.  New standard states that partnerships are more and more common, and important to organizational success.  Sets Practices relating to documentation of the division of responsibilities when entering into partnerships, communication amongst land trusts in the same region to assure a good working relationship, and outreach to government partners. 

· 8. Selecting Projects.  The Standard now emphasizes the importance of doing projects consistent with strategic priorities, as distinct from being opportunistic in project selection.  The Practices now require a land trust, when considering a project, to evaluate its capacity to do stewardship and management in perpetuity.  New Practices also require documentation of the public benefit of every transaction, in addition to meeting federal and state requirements for such benefits if income tax benefits are being claimed.  

· 9. Choosing Best Conservation Method.  Unchanged. 

· 10. Examining the Property. Largely unchanged. 

· 11. Ensuring Sound Transactions.  The Practices are expanded to include two new requirements.  The first essentially calls for a balance between the protection of a property’s natural resources and the land trust’s capacity to ensure that protection in perpetuity.  The second specifically calls for care in drafting easements, to ensure that they be enforceable in perpetuity and that the land trust be capable of ongoing monitoring. 

· 12. Tax Benefits.  To reflect the growth in US state-level tax incentives for conservation, the Standard and Practices are modified to deal with both federal and state tax laws.  The modifications have to do with the particular ways land trusts should start to deal more actively with donors’ tax benefit claims in the states.  In essence, the changes call for land trusts to exert greater scrutiny on the donor’s claims of donative value.  In Canada, the process is sufficiently different that these changes are probably not relevant.  Currently, for instance, OLTA’s S&Ps have a very brief requirement that land trusts advise donors to obtain their own counsel regarding tax implications of a conservation transaction.  There may be some need for more scrutiny in this area, when it comes to ensuring the true value of charitable receipts for non-ecogift donations. 

· 13. Board Approval of Transactions.  Unchanged. 

· 14. Conservation Easement Stewardship and Administration.  This section is the most extensively edited of the whole document.  The Standard and Practices are modified to strongly emphasize the need to plan for perpetual administration, monitoring, and possible enforcement of easement terms.  The practices now mandate 

· a baseline documentation report prepared by closing, with a landowner’s signature; 

· the establishment and maintenance of relationships with landowners, including new landowners, and systems to track such changes in ownership; 

· written policies regarding enforcement of easement terms;

· succession planning: if a land trust fails, it is required to transfer easements to another qualified organization, to obtain permission in advance from that organization to do so, and to plan for the full transfer of all records and adequate funds in such an event;

· the back-up easement holder should have a written policy and plan in place for how they would obtain sufficient financial resources to administer such easements in the future;

· a written policy regarding amendments to conservation easements;

· preparation for acts of eminent domain;

· extraordinary care in the consideration of any request for extinguishment of easements;

· a formal system to track a land trust’s various reserved and affirmative rights, and tracking any approvals of or records of exercise of such rights. 

· 15. Fee Land Stewardship.  Modifications concern creation of and adherence to management plans consistent with conservation goals, succession planning, and financial planning for management responsibilities. 

· Sample Board and Staff Statement of Principles.  This is a new sample document to obtain each staff and Board member’s personal commitment to the land trust’s principles. 

Whether to Revise Canadian S&Ps


These revisions to LTA’s S&Ps are so substantial, and deal with such current issues, that they are likely to prompt the question of whether the Canadian provincial LTAs will undertake a similar re-examination.  In addition, such a process could beg the question of whether one national set of standards could be created to serve all land trusts in Canada, thereby encompassing the many land trusts in provinces whose land trust communities are not sufficiently large to support a provincial LTA organization.  


One hazard of adopting similar changes to the S&Ps that exist in Canada is that the proposed changes take many of the informal processes of small land trusts and create more formal processes.  One way of looking at this move would be to see it as “professionalizing” these organizations, making them more structured in a way that helps them function strategically and effectively.  Many of the newly-mandated written policies are not hard to develop, as models are available from the LTA.  Another perspective, however, might see a “bureaucratizing” of such organizations instead, with mandatory written policies on practically everything the organization does.  It costs money to put together strategic plans and annual budgets.  It also costs money to do training for Board members, staff and volunteers.  As amended, the S&Ps now seem less applicable to small organizations, which could be cause for concern among smaller Canadian land trusts. However, given that many organizations seek public funding for their programs, or seek tax benefits for those who donate properties and easements to them, certain minimum standards may well be expected by those granting the funding or the tax benefit.


The context of the LTA S&P revisions is also important to keep in mind.  In the US, serious questions are being raised about the land trust community’s ability to adhere to its self-defined norms.  The US Senate Finance Committee is conducting an investigation into The (US) Nature Conservancy’s and other land trusts’ practices in the United States.  There is a perceived threat that further regulatory power will be brought to bear in the US to regulate the operation and management of land trusts.  It has prompted a discussion within the land trust community in the US about more formal self-policing, in the form of an audit or accreditation system.  Such a system would impose mandatory reporting requirements on land trusts.


This paper does not advocate the creation of an external, compulsory reporting mechanism in Canada.  Among some land trusts, however, there appears to be some apprehension that more reporting will be required to demonstrate adherence to high ethical standards of behaviour.  It is therefore important that such organizations across Canada voluntarily meet the standards agreed upon within the land trust community, and that better tools be developed to support them.  

Measuring Compliance with S&Ps


Despite the existence of S&Ps, both in Canada and the US, it is still difficult to actually measure the performance of any given land trust.  The S&Ps are guidelines for behaviour; they are intended for self-assessment, and they serve a valuable purpose in that context.  However, it is also true that actual compliance with these standards may not be perfect, even when organizations have passed corporate resolutions attesting to their compliance.  


The land trust community would benefit from breaking down the S&Ps in a way that would objectively measure performance in order to demonstrate compliance.  An existing tool that attempts to accomplish this is “Assessing Your Organization,” a workbook developed by the LTA to assess compliance with current S&Ps.
  This tool is a thorough check-list, which asks whether the land trust has complied with each stated standard and practice.  It is an excellent companion to the S&Ps, as it breaks down each practice into one or more questions which normally can be answered Yes or No, or rated on a scale of 1-4.  However, while comprehensive, this tool is lengthy and complex.  Moreover, an organization’s overall “compliance” using such a checklist could be quite high, and yet the organization might be missing key elements of a successful conservation easement stewardship program.  


The LTA found that the Assessment workbook worked less well for self-assessment, and improved as a tool when used in a “guided assessment.”  That is, the LTA would work with an organization to do a review of its practices using the workbook as a guide.  The assessment works as follows: Once several members of the organization (director, Board member, staff) complete the workbook questions, these responses are submitted to LTA staff for review; LTA staff then do their own assessment of the responses, and attend a facilitated Board discussion to gain a better understanding of responses, and offer critiques and recommendations.  The LTA can conduct this process with about 20 hours staff time, and a budget of US$1200.
  This process has been found to be valuable and is being implemented widely in several states. 


What isn’t readily available is a tool not only to break down the S&Ps into components that can be measured and analyzed, but one that does so economically – by not measuring everything but strategically choosing what is important to measure.  

Quantifying S&Ps


Most of the S&Ps defy quantification: they either ask whether an organization has set up a particular process, or ask questions that apply to multiple projects and therefore have many possible answers.  It might be possible, though, to identify a small number of measurable outcomes to quantify.  Following are several examples which might help to give a “snapshot” of organizational health, when paired with an overall, qualitative evaluation: 

	Standard
	Checklist Approach
	Quantification

	Financial and Asset Management
	Are annual expenses equal to or less than revenues?
	% over/under budget annually;

% growth in budget annually

	Fundraising
	Are fundraising costs reasonable?
	% of fundraising costs to total funds raised

	Staff, Consultants and Volunteers
	Is staff adequately trained to monitor easements?
	Training as % of salary expenses

	Examining the Property
	Is due diligence adequate?
	Average due diligence expenses per transaction

	Ensuring Sound Transactions
	Is there a legal review of each transaction?
	Average legal costs per transaction

	Conservation Easement Stewardship
	Are all easements monitored at least once/year?
	Ratio of annual monitoring expenses to number of easements held

	Conservation Easement Stewardship
	Is there sufficient funding to enforce easements?
	Ratio of funding set aside for enforcement to number of easements held

	Land Stewardship
	Is there sufficient funding to manage lands owned? 
	% growth in annual land management expenses compared to % growth in area of lands owned


Using such an approach, it would be possible to gain some meaningful insights into an organization’s capacity to fulfill its mission, drawing on a surprisingly small number of data points.  This approach would necessitate a level of financial disclosure with which all organizations would not necessarily be comfortable.  Privacy concerns might outweigh the need to gather this type of data.  And in any event, such measurements would have to be taken in context – an organization’s size, age and mission would have to be factored into any interpretation of the results.  

Measuring Results, Not Processes


A different approach would be to depart from the S&Ps, which mostly have to do with organizational processes, and attempt to measure organizational outcomes.  This becomes a much thornier undertaking, as inevitably the measurements would be used in comparing one land trust to another.  Since this would not be the purpose of such a project, but almost certainly a result, it should only be undertaken quite thoughtfully and inclusively.  


Measurements of outcomes could include the following: 

1. Number of easements purchased or received by donation annually

2. Number of acres protected annually (can break this down by fee ownership and easements)

3. Fair market value of land protected annually (again, can break this down as above)

4. Number and value of grants obtained annually

5. Number of staff

6. Staff turnover ratio

7. Number of regular volunteers

8. Number of easement endowments

9. Ratio of value of easement endowments to number of easements held

10. Number of legal challenges of any kind brought against organization annually (by landowners, public agencies, staff, etc.) 


These data mostly do not directly relate to a particular Standard or Practice.  They attempt to measure only overall outcomes of the organization.  Taken over time, these results would show trends that could reveal spikes or dips in organizational capacity.  


Such data are currently being collected to measure overall achievement across many organizations.  For instance, the US LTA does a biannual census, in which they gather some of these statistics voluntarily for member organizations to quantify land protection efforts across the US.  Similarly, provincial LTAs in Canada perform a similar function.  However, typically such data are confidential and only aggregate results are disclosed.  


The foregoing examples of creating new ways to measure land trusts’ performance could only be pursued with the enthusiastic participation and active endorsement of the Canadian land trust community.  This will be further discussed in the last section, Conclusions and Recommendations. 

Three Sample Benchmarking Tools


An alternative method of measuring performance is to compare land trusts’ performance relative to each other using qualitative indicators.  Using specific standards of performance, or “benchmarks,” spanning a wide range of achievement, from non-compliance to highly accomplished, it is possible to gain a relative view of each organization’s performance.  This reveals a different and more useful picture than the above measurement methods. 

Colorado’s “Basic Indicators and Benchmarks”


The LTA collaborated with the Colorado Conservation Trust to develop a new tool to help measure compliance with the LTA’s S&Ps, specifically with regard to a healthy conservation easement program.  What they developed is still a draft, confidential document, and so it will be described in this paper in general terms.  It will be available to the general public in October 2004, once the revisions to the US LTA S&Ps are approved.  


This project, “Basic Indicators and Benchmarks,” begins with a subset of the Practices enumerated in the 2004 revised S&Ps.  This subset (the “Indicators”) is what the authors considered the most crucial components of a basic land trust conservation easement program – its “fundamentals.”  For each Indicator, several Benchmarks were developed, which specifically described the ways that a land trust would measure its success in implementing the practice.  Benchmarks indicate organizations are either fully implementing, partially implementing, or not implementing each Practice. 


This tool is meant for self-assessment, but it could also be used as a “guided assessment,” as previously discussed.  It is more specific than the LTA’s assessment workbook, as it comes closer to providing an objective set of criteria for determining if performance is adequate or inadequate, and it also focuses on the conservation easement program, not overall organizational effectiveness.  


The Indicators pare down the vast S&Ps to a small number of fundamental building blocks of a conservation easement program; the Benchmarks articulate the difference between fully implementing these practices and not achieving full compliance.  They do not try to measure everything; they have chosen the things they think are the most important.  For these reasons, it should be considered as a potential model for a similar project in Canada.  

“Land Management Capacity Matrix,” Melissa Watkins, University of Guelph


Melissa Watkins, a graduate student at the University of Guelph, is currently doing her master’s thesis on how well land trusts in Canada are managing their easements and lands they own.  She is using two Standards from the S&Ps (14 and 15, regarding easement and land management) to measure success.  Her thesis is not yet available; when complete it will certainly inform the discussion within this paper.  She is collecting primary data from land trusts across the country, not to measure the outcomes for any particular land trust, but for the land trust community as a whole.  


Among the measurement tools she developed is the “Land Management Capacity Matrix,”
 attached as Appendix A.  This matrix is in many ways similar to the Colorado benchmarking tool.  It attempts to break down what would constitute high or low organizational capacity, relating to a broad array of practices relating to land and easement stewardship.  Her ratings, from high, medium, and low levels of organizational capacity down to clear need for improved capacity, give a much clearer way to measure success than a checklist would.  


It also is intended for self-assessment, and it asks hard questions of a land trust: an organization having problems with job performance by staff or director, or with inadequate expertise to handle its mandate, might be truly pressed to objectively admit to these problems.  This tool was developed to measure the overall performance of the land trust community, however, rather than any one particular land trust, with results for any particular land trust remaining confidential.  It might have to be adapted for anything other than the intended use, given that the questions might simply be too hard for an organization to respond to in a non-confidential setting.  Otherwise, using either this tool or the Colorado benchmarking tool to identify organizations that have truly substandard programs might require outside evaluators to obtain objective responses.  

LTABC Benchmarking Tool  


Heather Millar’s paper for The Land Trust Alliance of British Columbia included a “simple benchmarking tool to enable stewardship and conservation non-profits to evaluate and reflect on their current practices” (Attached as Appendix B).  Her study identified key factors that proved consistent in successful Canadian stewardship programs she studied.  These factors were:

1. Well-articulated vision and values

2. High level of community engagement

3. Sustainability in funding

4. Good partnership-building

5. Excellent leadership in board/staff/volunteers

6. High capacity to evaluate outcomes and deal with risk strategically

The assessment tool is built around these six “indicators of success.”  It may not be a perfect model for the purpose of examining practices specifically relating to conservation easements, as it explores organizational capacity more comprehensively.  However, it may be useful to draw upon its structure – the six indicators – to inform the creation of a conservation easement “benchmarking” tool.  

Other Organizational Assessment Tools


There is an almost infinite number of organizations offering generalized help in assessing organizational effectiveness.  The management consulting industry devotes itself to this type of question, and has tailored its products to serve the nonprofit sector.
  Provincial land trust alliances, other Canadian stewardship organizations and the US LTA are updating the “state of the art” for land trust management all the time, and provide many resources upon which land trusts can draw.  Therefore there is almost no limit to the number of programs a land trust could use to assess its organizational strengths and weaknesses, broadly speaking.  However, two existing programs stand out as particularly relevant to the issues presented in this paper.  

Maryland Association of Nonprofit Organizations’ Standards for Excellence


This unique program certifies that organizations in the State of Maryland adhere to the Standards for Excellence created by Maryland Nonprofits (See attached program summary, Appendix C).  The aims of the program are stated in the Preamble to the Standards: 

“The Maryland Association of Nonprofit Organizations (Maryland Nonprofits) is committed to bolstering public confidence in and support for the nonprofit sector. Therefore, Maryland Nonprofits has developed these Standards for Excellence to promote ethical practices and accountability in nonprofit organizations across the state.”


The program is a sort of “seal of approval,” which signals to grantmakers, government officials, donors, clients, and the general public that an organization is well managed and responsibly governed.  The Standards indicate adherence to much more than the basic legal requirements of all nonprofit organizations; they indicate a higher level of achievement, of excellence in financial planning, organizational focus, Board management, and so on.  The Standards closely mirror the LTA’s Standards and Practices, in both style and substance. 


This is a voluntary program.  Organizations seeking certification must pay an application fee, submit documentation to peer-reviewers, and allow access to other information.  They can then use the certification logo on their publications.  It appears to be a successful program, as Maryland Nonprofits was awarded $1.3 million in grants to replicate its program in Delaware, Louisiana, North Carolina, Ohio and Pennsylvania.  It is now founding a separate entity, the Standards for Excellence Institute, to take on this job of replication across the US. 


It presents an interesting model for the Canadian land trust community to consider.  Like some of the previous examples, it attempts to assess the whole organization and might have to be adapted to assess conservation easement programs specifically.  Since it is voluntary, no organization is compelled to disclose information if it does not choose to apply for the certification.  However, in an atmosphere of widespread certification, choosing not to apply might be hazardous to an organization’s reputation.  


One key question is whether such a program could be made to pay for itself.  If grants or others subsidies were raised to offset its overhead expenses, would such fundraising merely cannibalize the already scarce existing funding sources?  Or would it more than pay for itself in boosting funders’ confidence in the professionalism of the Canadian land trust community?  These questions could be further explored if the model is sufficiently interesting. 

LTA in-depth assessment module


The LTA has also been exploring development of another program to assess land trusts’ practices, one that would more closely resemble an accreditation program.  This assessment “module” is still in development, and may never even be implemented.  It is intended to examine an organization in-depth: current estimates are that it would take place over 6-8 months, involve a 2-3 day site visit of assessors, include an independent legal review of the organization’s work, and require a budget of US$12-15,000.
  It is being developed to test the feasibility of certification or accreditation; the probability of its being implemented is unknown.  It is included herein as food for thought, as a sort of “outer limit” illustrating the potential depth of an assessment program. 

Conclusion


Events in the US land trust community may well be a bellwether for events to come in Canada.  Close scrutiny is being applied to the practices of US land trusts, and such scrutiny might someday be focused on similar practices in Canada.  The Canadian land trust community should prepare itself by considering new ways to more accurately measure and understand its practices.  


This paper has provided an overview of potential options: revising current S&Ps in Canada; establishing new national, revised S&Ps; developing a new set of financial and organizational indicators for voluntary disclosure; developing a new benchmarking tool to assess conservation easement programs; and creating a voluntary “seal of approval” program for land trusts.  Ultimately, the land trust community itself must consider the question of which path to choose, if any.  An assessment tool developed and promulgated by one organization, whether public or private, federal or provincial, even if it is produced in consultation with others, will probably lack the legitimacy to be widely adopted.  


There is truth to the cliché, “The process is as important as the product.”  Lise Aangenbrug of the Colorado Conservation Trust reflected on the arduous task of developing the “Indicators and Benchmarks” tool for Colorado.  In essence, she said that the act of bringing together the diverse members of the land trust community to sort through its strengths and weaknesses, and to articulate the measurements they collectively believed were the most important, creates a unity around the result that cannot be obtained by adopting new tools off someone else’s shelf.
  

Next Steps


This paper has noted a number of areas for potential further research, discussion, and action.  Following are suggested areas for follow-up. 

Standards and Practices


The focus of this paper has been the Standards and Practices used by land trusts.  The first significant action must be to determine whether the Canadian land trust community collectively thinks it needs to (1) establish a uniform, national set of S&Ps, and (2) incorporate revisions to existing S&Ps that would address the same issues as proposed revisions in the US are doing.  Such questions must go hand in hand with a discussion of whether and how to monitor compliance with S&Ps, what tool would be used to measure compliance, and whether there is interest in collectively developing such a tool. 

· These questions could be explored by:

1. Distributing this report to land trusts,

2. Conducting outreach to determine interest in pursuing such further discussions, and

3. Convening a representative group or committee to pursue such discussions.

· Stakeholders would include, at minimum, the provincial land trust alliances and other such collective groups, the national land trust coalition currently taking shape, individual land trusts, and staff from the EcoGift program, both federal and provincial. 

Legal Challenges to Perpetuity


The question of the legal challenges to perpetuity explored in this paper could be further explored.  Some of the issues that were discussed, such as the causes for termination (e.g., abandonment, foreclosure), expropriation and succession planning, did not yield clear implications at this level of analysis.  Research in-depth on the following issues might yield clearer answers:  

· Determining the different implications in different provinces of issues such as succession planning, abandonment and other causes for termination;  

· Identifying state-of-the-art drafting tools to best protect against future extinguishment of easements (and how these vary by province);  

· Ascertaining whether Canadian expropriation laws stronger or weaker than in the US vis a vis conservation easements; and,  

· Identifying means to help organizations in succession planning.  

Collective Defence


Collective easement defence is still a nascent idea in the US, and continues to be developed.  A look at the possibility of some type of collective easement defence in Canada might be useful.  For instance:

· Could an attorney pool or other pooled legal resources be established in certain provinces, especially for smaller land trusts to draw upon? 

· Would development of an insurance product to cover easement challenges be feasible?  

Monitoring and Sharing Further Information


Our state of knowledge of the practices and capabilities of the land trust community in Canada will evolve.  We will need to continue: 

· Incorporating the results of forthcoming research (i.e., Watkins’ study) to inform these next steps. 

· Monitoring the use of conservation easements in Canada outside the Ecogift program, to better understand the impacts of the program on activities of land trusts and landowners, and to be vigilant that appraisal practices are not abused. 


There is much to celebrate in the achievements of the Canadian land trust community, as young as it is.  It is hoped that this analysis will lend itself to the further development of land trusts to help preserve our ancient, unique natural heritage. 

Appendix A: 
Land Management Capacity Matrix

Melissa Watkins, University of Guelph

LAND MANAGEMENT CAPACITY MATRIX

	Land Management Capacity Factors


	Clear Need for Increased Capacity
	Basic Level of Capacity in Place
	Moderate Level of Capacity in Place
	High Level of Capacity in Place

	I. Aspirations
	
	
	
	

	a) Purpose and Goals
	No written purpose, goals, or mission or limited expression of the trust’s reason for existence; lacks clarity or specificity; no clear vision articulated; land management objectives undefined
	Some expression of trust’s reason for existence that reflect values and purpose, but may lack clarity or broad agreement; somewhat clear understanding of what the trust aspires to achieve; land management objectives may be somewhat unclearly defined 
	Clear expression of the trust’s reason for existence, which reflects its values and purpose; clear understanding of what the trust aspires to achieve; land management objectives defined
	Clear expression of the trust’s reason for existence, which describes and enduring reality that reflects its values and purpose; clear, specific, and compelling understanding of what trust aspires to achieve used consistently to direct actions and set priorities; clearly defined and documented land management objectives 

	b) Commitment
	No commitment by board members to achieve the trusts land management objectives or lack of agreement among board members on management priorities
	Some level of commitment by board members to achieve the trusts land management objectives 
	Moderate level of commitment by board members to achieve the trusts land management objectives 
	High level of board agreement on the trust’s land management objectives and commitment by board members to achieve these objectives 


	II. Technical Expertise
	Inadequate level of expertise (scientific, legal, etc.) available to the trust to achieve effective land management 
	Basic level of expertise (scientific, legal, etc.) available to the trust to achieve land management; may be inconsistently available or applied
	Expertise (scientific, legal, etc.) available to the trust to achieve land management; may be occasionally unavailable or applied
	High level of expertise (scientific, legal, etc.) available to the trust to achieve land management; consistently available and applied

	III. Finances
	
	
	
	

	a) Budgeting
	Trust does not budget specifically for land management; the financial implications of managing property or easements are not a factor considered prior to acquisition; endowment funds are not established
	Land management costs for property and easements are included in the trust’s budget but may not include long-term costs; the financial implications of managing property or easements may not always be considered prior to acquisition; endowment funds may not be established for all properties
	Long-term land management costs for property and easements are included in the trust’s budget; the financial implications of managing property or easements are considered prior to acquisition; endowment funds are commonly established 
	Long-term land management costs for property and easements are included in the trust’s budget; the financial implications of managing property or easements are considered prior to acquisition; endowment funds are established for all properties

	b) Fundraising
	The trust does not fundraise specifically for land management; or the trust relies primarily on a single funding source
	The trust does some fundraising specifically for land management; may rely on primarily on limited funding sources
	The trust fundraises specifically for land management and seeks diversified funding sources
	The trust has well established, diversified funding sources the are budgeted specifically for land management activities 


	IV. Human Resources
	
	
	
	

	a) Volunteers
	Limited abilities; may be unreliable or have low commitment; volunteers are poorly managed
	Good abilities; mostly reliable, loyal, and committed; volunteers managed but without standards and little accountability
	Very capable volunteers with required skills; reliable, loyal and highly committed; work easily with staff and are well managed
	Extremely capable volunteers with skills necessary to the trust; reliable, loyal and highly committed; very well managed and significantly contribute to overall success of the trust

	b) Staff


	Drawn from a narrow range of backgrounds and experiences; interest and abilities limited to present job; little ability to solve problems
	Some variety of staff backgrounds and experiences; good capabilities; many interested in work beyond their current jobs and in the success of the trust’s mission
	Staff drawn from diverse backgrounds and experiences, and bring a broad range of skills
	Staff drawn from extraordinarily diverse backgrounds and experiences with a broad range of skills; most are highly capable in multiple roles, committed to the trust’s mission/strategy and continuous learning

	c) Board
	Provide little direction, support, and accountability to leadership; board not fully informed about major organizational matters; little decision making capacity; little or no board turnover
	Provide occasional direction, support and accountability to leadership; informed about organizational matters in a timely manner and responses/decisions actively solicited
	Provide direction, support and accountability to leadership; fully informed of all major matters, input and responses actively sought and valued; full participation in major decisions
	Provide strong direction, support and accountability to programmatic leadership and engaged as a strategic resource; communication between board and leadership reflects mutual respect, appreciation for roles and responsibilities, shared commitment and valuing of collective wisdom


	d) Executive Director


	Low energy level and commitment; delays decision making; reluctant to change; has difficulty building trust and rapport with others; micromanages projects; little leadership; has difficulty considering financial implications of decisions
	Good energy level; visible commitment to the trust and its vision; promptly addresses issues; is responsive to opportunities from others to work together; expresses confidence in others’ ability to be successful; understands basic financial concepts
	Inspiringly energetic; shows constant commitment to the trust and its vision; has a sense of urgency in addressing issues and moves rapidly from decision to action; actively and easily builds trust and rapport; effectively encourages others to succeed; has sound financial judgment
	Contagiously energetic and highly committed; anticipates problems and has a sense of urgency about upcoming challenges; constantly enabling successful, win-win relationships with others, both within and outside the trust; excellent leadership; has excellent financial judgment


	V. Organizational Skills
	
	
	
	

	a) Performance Measurement
	Very limited tracking of performance; minimal knowledge/understanding of alternative approaches
	Performance partially measured and progress partially tracked; basic knowledge of players and alternative approaches to land management but limited ability to adapt practices
	Performance measured and progress tracked; solid knowledge of players and alternative approaches to land management and good ability to adapt practices but only occasionally carried out
	Performance continually measured and progress tracked; solid knowledge of players and alternative approaches to land management and good ability and systematic tendency to adapt practices based on understanding

	b) Documenting
	Management objectives for individual properties are not documented; correspondence pertaining to individual properties is not filed; monitoring is not documented 
	Management objectives for individual properties are not consistently documented; correspondence pertaining to individual properties is not always filed or is inaccessible; monitoring inconsistently documented
	Management objectives for individual properties are consistently documented; correspondence pertaining to individual properties filed and accessible; monitoring is usually documented
	Management objectives for individual properties are consistently documented; correspondence pertaining to individual properties appropriately filed and accessible; monitoring is always documented

	c) Community Presence and Involvement
	Trust’s presence is not recognized in the local community or is not regarded positively
	Trust’s presence in somewhat recognized within the community and is positively regarded
	Trust’s presence in well known within the community and members of the larger community are constructively involved in the trust
	Trust is widely known within larger community and perceived as actively engaged and extremely responsive to it

	VI. Strategy
	Strategy is either non-existent, unclear, or incoherent; targets are non-existent or few; geographic boundaries of the trust and criteria for protection are not defined or are unclear
	Strategy exists but is either not linked to overarching goals, lacks coherence, or is not easily actionable; realistic targets in targets in some key areas; may lack aggressiveness or be short-term
	Coherent strategy has been developed but is not fully ready to be actioned upon; aggressive targets in most areas
	The trust has a clear, coherent medium-long term strategy that is actionable


Appendix B: 
Benchmarking Tool

Land Trust Alliance of British Columbia

BENCHMARKING TOOL

This is a short assessment tool based on the indicators developed and explored above.  This tool is designed to provide you with a general indication of your organization’s strengths and weaknesses.  You may find it useful to gather responses from a variety of people involved in the organization, such as staff, board, volunteers and members.  For a more in-depth exploration of organizational capacities, please refer to the McKinsey Capacity Assessment Grid, or to the Institute for Conservation Leadership’s “Benchmarking Workbook” (www.icl.org).

Rate your response to each practice according to the following system:

1. Our organization does not have experience with this practice

2. We are working to develop this practice

3. We engage in this practice regularly in a competent manner

4. We engage in this practice regularly and can teach or model this practice to others.

After responding to all of the questions, add up totals for each indicator.  If you have ranked your organization with primarily 1 -2s, this indicates an area of work for your organization in strengthening your practices.  If you have ranked your organization with mainly 3 -4s, this indicates an area of strength that contributes to your organization’s success.

Questions for Reflection:

1) Of the areas you have identified as needing development, which are most important to the organization at this time? How might your organization devote time or resources to this area? How do these needs for development relate to your current activities?

2) Of the areas you have identified as areas of strength, which might be further built upon or expanded?  How might your organization identify new directions, activities, or services based on these areas?  How is your organization’s success different from other stewardship and conservation organizations in Canada?

3) How are the responses of staff, board, volunteers, and members to this tool different?  Why?

4) How might the strengths and weaknesses identified impact on the following:  a) your organization’s daily activities  b) your organization’s governance structure?

	Indicator
	Practice
	1
	2
	3
	4

	Vision & Values
	Has a clear, concise vision and mission which staff, board, and members are able to articulate
	
	
	
	

	
	Uses key messages or taglines in its communications which tie into the vision and mission of the organization
	
	
	
	

	
	Has a standard method of selecting stewardship & conservation projects
	
	
	
	

	
	Above method is based on the organization’s vision, mission, goals
	
	
	
	

	
	Staff are able to articulate how their daily activities relate to the organization’s mission
	
	
	
	

	TOTAL
	
	
	
	

	Community Engagement
	Has a clearly defined community (either geographic or conceptual) that it serves
	
	
	
	

	
	Has a keen understanding of the needs of its community
	
	
	
	

	
	Has a high level of local involvement in its projects:
	
	
	
	

	
	a) community members participate as volunteers
	
	
	
	

	
	b) community members have input into shaping project priorities
	
	
	
	

	
	c) community members can easily represent the project to others
	
	
	
	

	
	d) community members can articulate benefits of the project to themselves and the public at large
	
	
	
	

	
	Has a high level of members & supporters proportionate to the community it serves
	
	
	
	

	
	Uses a variety of communication tools, including newsletters, emails, special events, news releases, interviews, advertising, opinion editorials
	
	
	
	

	
	Organizational structure facilitates community engagement (e.g. large organizations operate with decentralized staff, smaller organizations include outreach as a part of their job responsibilities)
	
	
	
	

	TOTAL
	
	
	
	


	Indicator
	Practice
	1
	2
	3
	4

	Sustainability
	Is successful in researching and receiving grants from foundations and government
	
	
	
	

	
	Runs in fee-for-service activities that are related to the overall goals of the organization
	
	
	
	

	
	Has developed organizational structure to allow for enterprising activities (e.g., incorporated an arm of the organization as a business)
	
	
	
	

	
	Has established an endowment fund that is growing in size
	
	
	
	

	TOTAL
	
	
	
	

	Partnership Building
	Informally shares information with other organizations in the field on a regular basis
	
	
	
	

	
	Works with a variety of partners, such as alliances or federations, other related non-profits, professional associations, government agencies, corporate sponsors, industry, agricultural workers and private landowners
	
	
	
	

	
	Works with partners based on shared goals and objectives that can be easily articulated by all partners
	
	
	
	

	
	Staff spend time and resources developing working relationships with partners
	
	
	
	

	
	Organization’s involvement in joint ventures is included as a part of its strategic priorities
	
	
	
	

	
	Organization has standardized procedures and protocols that it uses when working with partners
	
	
	
	

	
	Has been publicly recognized for its work in partnership – e.g. other partners represent organization positively to their constituents
	
	
	
	

	TOTAL
	
	
	
	


	Indicator
	Practice
	1
	2
	3
	4

	Leadership & Commitment
	Organization has a diverse board that reflects its areas of focus 
	
	
	
	

	
	Staff are involved in the decision making on projects and in organizational direction
	
	
	
	

	
	Staff have:
	
	
	
	

	
	a) flexibility in projects
	
	
	
	

	
	b) opportunities for creativity in their work
	
	
	
	

	
	c) a high level of responsibility
	
	
	
	

	
	Board and management are comfortable in delegating responsibility to staff
	
	
	
	

	
	Staff have a strong sense of shared values and commitment to the organization
	
	
	
	

	
	Volunteer programs are targeted to meet organization’s program needs
	
	
	
	

	
	Volunteer programs are designed to meet fundraising needs 
	
	
	
	

	
	Volunteers have a clear understanding of their rights and responsibilities
	
	
	
	

	TOTAL
	
	
	
	

	Evaluation and Risk Management
	Organization uses evaluation systems that interrelate to strategic plans and measures
	
	
	
	

	
	Board and staff have a clear understanding of risk management and this is reflected in their policies
	
	
	
	

	TOTAL
	
	
	
	

	Technology
	Uses new technologies effectively, integrates into existing programs
	
	
	
	

	
	Models of technology used are adopted or shared by other organizations
	
	
	
	

	TOTAL
	
	
	
	

	Diversity
	Organization develops programs and communications with the aim of reaching a diverse and broad community
	
	
	
	

	TOTAL
	
	
	
	


Appendix C:
Maryland Association of Nonprofit Organizations
Standards for Excellence
Program Description

Standards for Excellence in the Nonprofit Sector

The Maryland Nonprofits Standards for Excellence Program is designed to promote excellence and integrity in nonprofit organizations. The program is based on a code of conduct called the Standards for Excellence: An Ethics and Accountability Code for the Nonprofit Sector. The Standards for Excellence program provides a wide array of services to help nonprofit organization implement the Standards in an effort to improve their work. As part of the Standards certification program, organizations voluntarily submit to a rigorous review of all aspects of their program operations. Organizations that have earned the Seal of Excellence have passed this review and found to be exemplary. To learn more about the impact of the Standards for Excellence program on opinions and practices in nonprofit organizations as illustrated through specific governance, management, and organizational practices, click here.

To learn more about the Standards for Excellence voluntary certification program and to hear from leaders of nonprofits that have earned the Seal of Excellence, we have produced an Introduction to the Standards for Excellence video. We have put this video online in two formats: one for dialup users, and another for broadband users, such as cable modem or DSL line users. To obtain copies of the Standards for Excellence video in VHS or CD, please contact Standards staff.

"In today's world, nonprofits cannot simply be 'do-gooders.' Nonprofits must act ethically and be held accountable for achieving results. The Standards for Excellence give nonprofit board and staff leaders the tools they need to strengthen the quality and integrity of management in their organizations." 

Walter Sondheim 
Greater Baltimore Committee

The Standards for Excellence: An Ethics and Accountability Code for the Nonprofit Sector (Standards) is the centerpiece of the program. The Standards are based on honesty, integrity, fairness, respect, trust, responsibility, and accountability in nonprofit program operations, governance, human resources, financial management and fundraising. 

The Standards set a high benchmark. They go beyond the minimum legal requirements by outlining how well managed and responsibly governed nonprofits should operate. 

The Standards cover eight areas of nonprofit operations:

· Mission and Program 

· Governing Board 

· Conflicts of Interest 

· Human Resources 

· Financial and Legal Accountability 

· Openness and Disclosure 

· Fundraising 

· Public Policy and Public Affairs 

The Standards cover a broad range of topics such as: the number of times each year an organization's board of directors should meet, subjects that should be covered in an organization's personnel policies, and when audited financial statements should be prepared. The Standards also mandate that organizations have procedures in place to evaluate their programs and require board members to disclose any conflicts of interest. In all, the Standards outline 55 performance standards for nonprofits to follow.

A Voluntary Certification Program 
Maryland Nonprofits offers a voluntary, peer-review, certification program for nonprofit organizations interested in demonstrating that they carry out the Standards. Those organizations that prove compliance become certified and to participate, organizations must submit a written application, provide documentation, and pay an application fee. 

A panel of trained peer-reviewers assess the applicant's practices and determines if they have met the Standards. Certified organizations are given permission to use the Seal of Excellence, a symbol the public and donors alike can trust. 

Maryland Nonprofits Helps Nonprofits Achieve the Standards 
Maryland Nonprofits works with its members to implement the Standards in their organizations by offering written educational materials, training seminars, and one-on-one assistance to organizations. 

Standards for Excellence: A Symbol of Trust 
Only organizations which demonstrate their compliance with the Standards are given permission to use the Seal of Excellence. 

· The Seal of Excellence is a symbol of trust. 
Organizations that display the seal not only obey the law, but go beyond the minimum requirements set forth by government regulation. 


· The Seal of Excellence is a symbol for excellence in nonprofit management. 
Organizations that display the seal are guided by a well defined mission, have evaluation systems in place to measure the effectiveness of their programs, and adhere to sound financial management policies. 


· The Seal of Excellence is a symbol of excellence in leadership. 
Organizations that display the seal are led by a volunteer board of directors that accepts responsibility to oversee the organization's mission, policies, programs, human and financial resources. 


· The Seal of Excellence is a symbol of openness and disclosure in nonprofits. 
Organizations that display the seal have information available to the public, provide truthful responsible stewardship of all donations, and provide a voice for their constituents.


· According to a recent public opinion poll, 85% of Marylanders asserted that whether or not a charity has a seal of approval for ethical standards and accountability given by a reputable association is an important factor in making giving decisions.

Replicating the Standards for Excellence Program
Maryland Nonprofits has achieved widespread distribution of the Standards and its related materials since the program’s launch. Once the program began in Maryland, other nonprofit capacity building organizations approached Maryland Nonprofits to learn how they could use the Standards program to strengthen nonprofits in their own jurisdictions. In an effort to address the demand for the program, Maryland Nonprofits began soliciting funding for a national replication effort. The replication effort received initial support from the Rockefeller Brothers Fund and from the Surdna Foundation. 

Later, in 2001, the Carnegie Corporation of New York and the Atlantic Philanthropies awarded major two-year grants to support the launch of a pilot program to replicate the Standards for Excellence in five state associations of nonprofits. That year, Maryland Nonprofits embarked on an effort to replicate the program in five other state associations of nonprofits: Louisiana, North Carolina, Ohio, Pennsylvania and Georgia. Currently over thirty other organizations across the United States have expressed interest in replicating the Standards for Excellence program.

We are pleased to see outstanding progress in all five replication partner states. Progress to date positions the replication partners to meet their objectives of full-scale implementation of the Standards for Excellence program. However, much more work needs to be done in order to sustain and maintain these Standards for Excellence programs at a level that will allow for the continued success of our national replication partners’ efforts, as well as for preparation to work in other states. In addition, evidence indicates that the Standards for Excellence program model is an attractive one that appears to be replicable in a variety of environments. This evidence is very encouraging and holds tremendous promise for the further adoption of the Standards for Excellence program across the country. 

We recognize the opportunity for the Standards for Excellence to become the national standard for ethics and accountability in the nonprofit sector, setting a high bar for governance and management practices among state and local level organizations. We look forward to widening the scope and audience of the program in the months and years to come.

For more information on the Standards for Excellence program, or to receive a printed copy of the Standards, contact Standards staff.







� The Ontario Land Trust Alliance (OLTA) defines land trusts as “non-profit, charitable organizations which have as one of their core activities the acquisition of land or interests in land (like conservation easements) for the purpose of conservation.”  (OLTA web site, � HYPERLINK "http://www.ontariolandtrustalliance.org/" ��http://www.ontariolandtrustalliance.org/�, accessed March 11, 2004.  Land trusts range greatly in size, from small, volunteer-based organizations, to large, national staffed organizations such as the Nature Conservancy of Canada.  


� Public agencies may also own conservation easements.  This paper does not examine the issues associated with public management of conservation easements, by government entities such as municipalities, provincial agencies, federal agencies, First Nations, etc.


� William J. Andrews and David Loukidelis, “Leaving a Living Legacy: Using Conservation Covenants in BC,” Jan. 1996, West Coast Environmental Law Research Foundation, Vancouver, BC, Chap. 1. 


� The acreage numbers were not divided into acres protected by easements, outright purchase, and other tools.


� Historic preservation and agricultural easements are similar to conservation easements, and also help to preserve working farms and ranches, and historic buildings and cultural heritage.  This paper will not discuss these other types of easements, but some of the same issues may apply to them. 


� The Nature Conservancy (U.S.) and the Nature Conservancy of Canada are completely autonomous organizations, founded independently, and not financially or organizationally linked.


� Joe Stephens and David B. Ottaway, “Developers Find Payoff in Preservation; Donors Reap Tax Incentive by Giving to Land Trusts, but Critics Fear Abuse of System,” Washington Post, 21 December 2003, p. A1


� Creating Collective Easement Defense Resources: Options and Recommendations, by Darla Guenzler, Bay Area Open Space Council, May 6, 2002, p. 4.  


� “How Strong Are Our Defenses: The Results of the Land Trust Alliance’s Northern New England Conservation Easement Quality Research Project,” by Brenda Lind, Land Trust Alliance, Washington, DC, April 2000. 


� Debra J. Pentz, Planning for Perpetuity: A Study of Colorado Conservation Easement Practices. Boulder, CO: Conservation Resource Center, 2001.  Another interesting finding of this study is the great contrast between non-profit (land trust) and governmental conservation easement programs.  While land trusts had mostly complete baseline inventories and monitoring programs, local governments rarely had any monitoring programs and few baselines inventories, even though they were relatively well-endowed in their land acquisitions and due diligence budgets.  This may be a topic for further inquiry in Canada. 


�  Many Canadian land trusts have policies to address conflicts of interest. For example, the Ontario Land Trust Alliance requires its members adopt a set of Standards and Practices that address conflicts of interest, requiring that directors, officers and staff avoid conflicts of interest where possible, and declare those that cannot be avoided.  The Nature Conservancy of Canada has a similar policy, and also has specific policies requiring openness and transparency of transactions, preventing purchase of land and easements from directors, and preventing loans to employees,  


� Easements which are not certified by the Ecogift Program do not get scrutinized in the same way.  It is not clear how many conservation easements fall into this category.  If they are not Ecogifts, landowners may not be eligible for enhanced tax benefits, and may be liable for greater capital gains tax than otherwise.  It is important to continue to observe whether many easements fall outside the program, why, and whether appraisal practices are affecting this choice. 


� The Ecological Gifts Program does not, however, certify the effectiveness of the easements in the program.  The Program does not judge an easement based on its legal rigour or on its completeness other than to minimally ensure the covenants and restrictions acknowledge and address the ecologically sensitive features being preserved.  Easements certified by the Ecogifts Program could still be poorly drafted, lack baseline documentation, and vary greatly in their quality. Ultimately, the responsibility for an effective easement that lasts in perpetuity lies with the organization that holds the easement.


� Melissa K. Thompson and Jessica E. Jay, “An Examination of Court Opinions on the Enforcement and Defense of Conservation Easements and Other Conservation and Preservation Tools: Themes and Approaches To Date”, Denver University Law Review, Vol. 78, No. 3, 2001.  


� Thompson and Jay.  Out of the 19 cases the authors identified in the United States, three were cases brought by landowners to overturn easements or provisions thereof.  Of the three, only one landowner was successful.  The balance were enforcement cases, in which land trusts or others brought suit to enforce terms. 


� Harry Pollack, Esq., “How Long is Forever? Agricultural Easements and the ‘In Perpetuity’ Clause,” Valley Legal Letter, Great Valley Center, Modesto, CA, Issue No.2, Spring 2002.


� Thompson and Jay, pp. 377-79. 


� A sampling of legal frameworks on this issue reveals great variety in statutes: In British Columbia, a land trust must designate a successor organization for their conservation covenants; if they do not, and they cease to exist, the covenant becomes unenforceable.  Alberta requires succession planning in its Environmental Protection and Enhancement Act.  Saskatchewan provides for the possibility of terminating an easement when an easement holder ceases to exist; it also provides for the possibility of subsequent assignment.  Manitoba also allows termination if the easement holder no longer exists.  


� Conservation Land Act of 1990, with 1994 amendments. 


� This discussion and the following one is largely based on note 14 in Jeffrey A. Blackie, “Conservation Easements and the Doctrine of Changed Conditions,” Hastings Law Journal, Vol. 40, page 1187, August, 1989, as follows: “Conservation easements, of course, are not invulnerable. They can, unless prohibited by statute, be terminated by eminent domain …; foreclosure of the burdened property …; be declared unenforceable by marketable title acts, release, abandonment of the easement…; and merger of the holder of the easement and the burdened land...”  A search of the references he cites turned up old sources; current sources are difficult to find.  Further legal research may be merited. 


� Thompson and Jay, p. 386.


� In the US, state conservation easement statutes have created varying legal frameworks with respect to the merger issue.  In certain states, there are laws stating specifically that conservation easements are extinguished by merger when the owner of an easement acquires title to the land encumbered by that easement (Colorado and Utah, for instance).  In other states, the extinguishment of easements by merger is specifically prohibited (Mississippi and New York).  In many states, there is no reference to merger in their conservation easement statute, leaving this issue to the courts to decide.  (Thompson and Jay, p. 386.)


� In both Canada and the US, mortgages must be subordinated, or postponed, in favour of the easement to ensure the gift would not be extinguished upon default on the mortgage.  However, cases in which an unmortgaged property is lost in a bankruptcy would still potentially call into question the security of the easement. 


� Blackie. 


� Thompson and Jay. 


� Robert H. Levin, “When Forever Proves Fleeting: The Condemnation and Conversion of Conservation Land,” New York University Environmental Law Journal, Vol. 9, page 592 (2001)


� Levin also discusses conservation lands owned by land trusts and other conservation organizations that have been threatened with expropriation. 


� Jessica Jay, “Land Trust Risk Management of Legal Defense and Enforcement of Conservation Easements: Potential Solutions,” The Environmental Lawyer, Vol. 6-2.  Jay extensively examines the different forms that insurance instruments could take, whether for individual land trusts or for a collective of land trusts, and discusses the impacts of regulatory regimes on the various choices.  She makes a case that the land trust community is sufficiently large to create a new insurance market, and should collectively approach the insurance industry to attempt to create new products to fill this need. 


�  For example, see Lind, Pentz, and Guenzler, as discussed above; Ensuring the Promise of Conservation Easements: Report on the Use and Management of Conservation Easements by San Francisco Bay Area Organizations, Bay Area Open Space Council, San Francisco, CA, 1999; “Maintaining Trust: The Challenge Facing Private Land Conservation,” By Dominic P. Parker, PERC Reports, Property and Environment Research Center, Bozeman, MT, March 2003; Canadian examples include Melissa Watkins, 2004 (Forthcoming). The Management of Private Conservation Lands by Land Trusts in Canada. M.Sc. Thesis. Department of Land Resource Science, University of Guelph: Guelph, Ontario; and Heather Millar, 2003, Successful Stewardship and Conservation Organizations – Case Studies and Best Practices, LTABC, accessed on “The Leading Edge” website. 


� Assessing Your Organization, Land Trust Alliance, Washington, DC, 2002. 


� Personal communication, Tammara Van Ryn, LTA, Saratoga Springs, NY.  March 10, 2004.


� Watkins, M. 2004 (Forthcoming). The Management of Private Conservation Lands by Land Trusts in Canada. M.Sc. Thesis. Department of Land Resource Science, University of Guelph: Guelph, Ontario. 


� For instance, McKinsey & Co.’s McKinsey Capacity Assessment Grid, found at � HYPERLINK "http://venturephilanthropypartners.org/learning/reports/capacity/assessment.pdf" ��http://venturephilanthropypartners.org/learning/reports/capacity/assessment.pdf�  offers an extensive self-evaluation tool for nonprofit organizations. 


� � HYPERLINK "http://www.mdnonprofit.org/ethics_initiative.htm" ��http://www.mdnonprofit.org/ethics_initiative.htm�, accessed March 11, 2004. 


� Personal communication, Tammara Van Ryn, LTA, Saratoga Springs, NY.  March 10, 2004.


� Personal communication, Feb. 5, 2004.
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