Page 1 of 37

LAND TITLE ACT
FORM C

Province of 

British Columbia
GENERAL INSTRUMENT - PART I   (This area for Land Title Office Use)
1. Application: (Name, address, phone number and signature of applicant, applicant’s solicitor or agent)

Ruth MacDonald for

Salmond Ashurst, Barristers and Solicitors

Suite 203 - 3994 Shelbourne Street

Victoria, B.C. V8N 3E2     477-4143

_____________________________________







Ruth MacDonald

2. Parcel Identifier(s) and Legal Description(s) of Land:

PID 004-326-661, 
District Lot 61-G, Nanoose District
3. Nature of Interest:*

     DESCRIPTION
DOCUMENT REFERENCE
PERSON ENTITLED TO INTEREST




(page and paragraph)

Section 219 Covenant 

over entire parcel

Entire Instrument 
Transferees

Rent Charge 

over entire parcel
 
Section 11, page 12
Transferees

Section 218 Statutory Right of Way 

over entire parcel

Section 9, page 10
Transferees

4. Terms: Part 2 of this instrument consists of (select one only)

(a)
Filed Standard Charge Terms
   
D.F. No.

(b)
Express Charge Terms

  X
Annexed as Part 2

(c)
Release



There is no Part 2 of this instrument

A selection of (a) includes any additional or modified terms referred to in item 7 or in a schedule annexed to this instrument.   If (c) is selected, the charge described in Item 3 is released or discharged as a charge on the land described in Item 2.
5. Transferor(s):*

TLC THE LAND CONSERVANCY OF BRITISH COLUMBIA, a society registered in British Columbia (Registration No S-36826), with its registered office at 5793 Old West Saanich Road, Victoria, B.C. V8X 3X3
6. Transferee(s): (Including occupation(s), postal address(es) and postal code(s))*

NANAIMO AND AREA LAND STEWARDS SOCIETY, a society registered in British Columbia (Registration No. S-33510), with its registered office at 2948 Hammond Bay Rd., Nanaimo, B.C.  V9T 1E2

TRUST FUND BOARD, a corporation under the Islands Trust Act (British Columbia) with its registered office at 200, 1627 Fort Street, Victoria, B.C. V8R 1H8

7. Additional or Modified Terms:*


N/A

LAND TITLE ACT
FORM C

(Section 219.81)

Province of 

British Columbia
GENERAL INSTRUMENT - PART I
8. Execution(s):  **This instrument creates, assigns, modifies, enlarges, discharges or governs the priority of the interest(s) described in Item 3 and the Transferor(s) and every other signatory agree to be bound by this instrument, and acknowledge(s) receipt of a true copy of the filed standard charge terms, if any.






EXECUTION DATE

Officer Signature(s):


Y   M    D
Party(ies) Signature(s)






98

TLC THE LAND CONSERVANCY








OF BRITISH COLUMBIA








by its authorized signatories

______________________________


________________________________

(as to both signatures)




William C. Turner








________________________________








Victor Derman
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NANAIMO AND AREA LAND








STEWARDS SOCIETY

______________________________


by its authorized signatories








________________________________








________________________________

(as to both signatures)
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TRUST FUND BOARD

______________________________


by its authorized signatories








__________________________








__________________________

(as to both signatures)

OFFICER CERTIFICATION: Your signature constitutes a representation that you are a solicitor, notary public or other person authorized by the Evidence Act, R.S.B.C. 1979, c. 116 to take affidavits for use in British Columbia and certifies the matters set out in Part 5 of the Land Title Act as they pertain to the execution of this instrument.

*
If space is insufficient, enter “SEE SCHEDULE” and attach schedule in Form E.

**
If space is insufficient, continue executions on additional pages in Form D
TERMS OF INSTRUMENT ‑ PART 2

Section 219 Conservation Covenant and

Section 218 Statutory Right of Way
The Agreement is dated for reference June 25, 1998 is

AMONG:

TLC THE LAND CONSERVANCY OF BRITISH COLUMBIA, a society registered in British Columbia (Registration No. S-36826), with its registered office at 5793 Old West Saanich Road, Victoria, B.C. V8X 3X3

AND:



NANAIMO AND AREA LAND STEWARDS SOCIETY, a society registered in British Columbia (Registration No. S-033510), with its registered office at 2948 Hammond Bay Road, Nanaimo, BC, V9T 1E2

AND

TRUST FUND BOARD, a corporation under the Islands Trust Act (British Columbia),with its registered office at 200, 1627 Fort Street, Victoria, B.C. V8R 1H8

WHEREAS:

A.
The Owner is the registered owner of the Land;

B.
The Land contains significant amenities, including flora, fauna and natural features, of great importance to the Owner, to the Covenant Holders, and to the public;

C.
A statutory right of way pursuant to s. 218 of the Land Title Act in favour of the Covenant Holders is necessary for the operation and maintenance of the undertakings of the Covenant Holders;

D.
The Nanaimo and Area Land Stewards Society has been designated by the Minister of Environment, Lands and Parks as a person authorized to accept covenants under s 219 and as a person authorized to accept  statutory rights of way pursuant to s. 218  of the Land Title Act; and

E.
The Trust Fund Board, a Crown Agency, is authorized to accept covenants under s. 219 and statutory right of ways under s. 218 of the Land Title Act;
In consideration of the payment of two dollars ($2.00) now paid by each of the Covenant Holders to the Owner (the receipt and sufficiency of which is acknowledged by the Owner), and in consideration of the promises exchanged below, the parties agree as follows, in accordance with sections 218 and 219 of the Land Title Act (British Columbia):

1. Definitions and Interpretation
1.1 In this Agreement:

(a) "Amenity" includes any natural, scientific, environmental, wildlife, plant life or cultural value relating to the Land;

(b) “Business Day” means, a day on which the Land Title Office in Victoria BC is open;

(c) "Covenant Holder" means, unless the context otherwise requires, the Nanaimo and Area Land Stewards Society or Trust Fund Board, singularly;

(d) "Covenant Holders" means, unless the context otherwise requires, the Nanaimo and Area Land Stewards Society and Trust Fund Board, collectively;

(e) "CPI" means the All-Items Consumer Price Index published by Statistics Canada, or its successor in function, for Vancouver, British Columbia, where 1998 equals 100;

(f) "Land" means the parcel of land legally described as:
PID 004-326-661, District Lot 61-G, Nanoose District;

(g) "Nanaimo And Area Land Stewards" means the Nanaimo And Area Land Stewards Society, a society registered in British Columbia (Registration No.S-033510) and  includes its permitted successors and assignees  as provided in section 13;

(h) "Notice of Enforcement" means a notice of enforcement given under section 10;

(i) "Owner" means TLC The Land Conservancy of British Columbia and, includes a Successor of the Owner;

(j) "Rent Charge" means the rent charge granted by the Owner under section 11;

(k) "Rent Charge Amount" means the amount set out in section 11, the payment of which is secured by the Rent Charge;

(l) "Report" means the baseline documentation report that describes the Land and the Amenities in the form of text, maps, photographs and other records of the Land and the Amenities as of the date of registration of this agreement;

(m) “Residence” means the residential building located on the Land at the date of this agreement or any subsequent replacement of that building;

(n) "Successor" means a person who, at any time after registration of this Agreement, becomes the registered owner of the Land or any part thereof by any means, including a beneficial owner; and

(o) "The Land Conservancy" means TLC The Land Conservancy of British Columbia, a society registered in British Columbia (Registration No.S-36826) and  includes its permitted successors and assignees; and

(p) "Trust Fund Board" means the Trust Fund Board, a corporation under the Islands Trust Act (British Columbia), and  includes its permitted successors and assignees as provided in section 14

1.2 Where this Agreement says something is in the "sole discretion" of a party, that thing is within the sole, absolute and unfettered discretion of that party.

1.3 This Agreement shall be interpreted in accordance with the laws of British Columbia and the laws of Canada applicable in British Columbia.

1.4 This Agreement is comprised of the recitation of the parties, the recitals to this Agreement, the Schedules to this Agreement and Part 1 of the Land Title Act Form C to which this Agreement is attached.

1.5 In this Agreement:

(a) reference to the singular includes a reference to the plural, and vice versa, unless the context requires otherwise;

(b) where a word or expression is defined in this Agreement, other parts of speech and grammatical forms of the same word or expression have corresponding meanings;

(c) reference to a particular numbered section or article, or to a particular lettered Schedule, is a reference to the correspondingly numbered or lettered article, section or Schedule of this Agreement; 

(d) article and section headings have been inserted for ease of reference only and are not to be used in interpreting this Agreement.

(e) the word "enactment" has the meaning given to it in the Interpretation Act (British Columbia) on the reference date of this Agreement;

(f) reference to any enactment is a reference to that enactment as consolidated, revised, amended, re-enacted or replaced, unless otherwise expressly provided;

(g) reference to a "party" or the "parties" is a reference to a party, or the parties, to this Agreement and their respective successors, assigns, trustees, administrators and receivers; and

(h) reference to a "day", "month" or "year" is a reference to a calendar day, calendar month, or calendar year, as the case may be, unless otherwise expressly provided.

2. Representations and Warranties
2.1 The Nanaimo And Area Land Stewards Society warrants that the facts set out in Recital D are true as of the date of this Agreement. 

2.2 Trust Fund Board represents and warrants that the facts set out in Recital E are true as of the date of this Agreement. 

2.3 The parties each agree that Recitals B and C are true as of the date of this Agreement.

3. Intent of Agreement
3.1 The parties each agree that the general intent of this Agreement is:

(a) to protect, preserve, conserve and maintain the Land and the Amenities, in a natural state; 

(b) to prevent any occupation or use of the Land that will significantly impair or interfere with the natural state of the Land or the Amenities; and

(c) to use the Land and Amenities for the purposes of environmental education and research;

and the parties agree that this Agreement is to be interpreted, performed and applied accordingly.

3.2 This Agreement shall be perpetual to reflect the public interest in the protection, preservation, conservation, maintenance, enhancement, and restoration of the natural state of the Land and the Amenities for ecological and environmental reasons.

4. Baseline Documentation Report
4.1 The parties agree that the Land and the Amenities are described in the Report, a copy of which is on file with each of the parties at the addresses set out in section 14, an overview of which is attached as Schedule A to this Agreement.

4.2 The parties agree that the Report is intended to serve as an objective information baseline for monitoring compliance with the terms of this Agreement and the parties each agree that the Report and Schedule A provide an accurate description of the Land and the Amenities at the date of this Agreement.

4.3 The parties each acknowledge that the flora and fauna on the Land will evolve through natural succession over time and, unless otherwise expressly stated, references to the Report in this Agreement are intended to take into account the natural succession of the flora and fauna over time, without human intervention other than as expressly permitted by this Agreement.

5. Restrictions on Land Use
5.1 Except as expressly permitted in this Agreement, the Owner shall not do anything, omit to do anything, allow anything to be done, or allow the omission of anything, that does or could reasonably be expected to destroy, impair, diminish, negatively affect, or alter the Land or the Amenities from the condition described in the Report.

5.2 Without restricting the generality of section 5.1, the Owner shall not, except with the prior written approval of both Covenant Holders, in the sole discretion of each of them, use or permit the use of the Land for any of the following activities:

(a) the bringing of any pets or domestic animals onto the Land;

(b) the bringing of any living plants, or the seed for any plants which are not native to the Land;

(c) the use of any motorized vehicles, motorized construction equipment, bicycles or tricycles upon the Land;

(d) move, explore for, remove from or deposit in or on the Land, any soil, gravel or rock;

(e) deposit in or on the Land any fill, soil, rock, rubbish, ashes, garbage, waste or other material foreign to the Land;

(f) alter or interfere with the hydrology of the Land, including diversion of natural drainage and flow of water in or around the Land which may impact the Land;

(g) remove, harvest, cut or destroy in anyway any flora or fauna, living or dead which is native to the Land;

(h) hunting on the Land;

(i) fishing from the Land or improvements;

(j) paid overnight accommodation within the Residence by recreational parties of more than 6 persons, or for educational, research or any other purposes more than 14 persons;

(k) camping or camp fires on the Land;

(l) apply any chemical, herbicide or pesticide;

(m) construct any new paths or trails on the Land;

(n) construct new improvements on the Land;

(o) subdivide the Land by any means;

(p) sell or otherwise transfer the property to any private person;

(q) sell or otherwise transfer the property to any organization or agency not having constitutional purposes similar to those of the Owner;

(r) after the year 2002, register any mortgage or other charge against the Land; and

(s) place signs larger than 6 square feet on the Land.

6. Dispute Resolution
6.1 If there is a disagreement regarding a breach of this Agreement which has occurred or is threatened, or if there is disagreement as to the meaning of this Agreement, the Owner or either of the Covenant Holders may give notice to the other parties requiring a meeting of all parties within 4 Business Days of receipt of the notice.

6.2 The parties must attempt to resolve the disagreement, acting reasonably and in good faith, within 10 Business Days of receipt of the notice.  

6.3 If the parties are not able to resolve the disagreement within that time, the parties may appoint a mutually acceptable person to mediate the matter and the parties must act reasonably and in good faith and cooperate with the mediator and with each other in an attempt to resolve the matter within 20 Business Days after the mediator is appointed.

7. Owner's Reserved Rights
7.1 Subject to sections 5.1 and 5.2, the Owner reserves all of its rights as owner of the Land, including the right to use, occupy and maintain the Land in any way that is not expressly restricted or prohibited by this Agreement, so long as the use, occupation or maintenance are consistent with the intent of this Agreement.

7.2 Without limiting the generality of section 7.1 and subject to sections 5.1 and 5.2, the following rights are expressly reserved to the Owner:

(a) to maintain, restore or replace existing buildings and other improvements on the Land as of the date of registration of this Agreement, provided that the area occupied by such buildings and other improvements is not increased or moved;

(b) to maintain, or restore replace the existing waste disposal and water supply system;

(c) to replace the existing waste disposal and water supply system provided plans for such replacement have been approved by the Covenant Holders, such approval not to be unreasonably withheld.

(d) to use the improvements or make the improvements available for any use which is consistent with the intent of this Agreement, where the net revenue generated is used primarily for costs related to the Land or other lands within the province of British Columbia consistent with the constitutional purposes of The Land Conservancy of British Columbia;

(e) to install, maintain, restore or replace signs for the purposes of public safety or informing the public regarding the Land and the Amenities;

(f) to install, maintain, restore or replace a sign or other monument identifying donors and sponsors of the purchase of the Land, provided that such sign or other monument will be located within 25 metres of the existing Residence;

(g) to install, maintain, restore or replace equipment for the generation and storage of electrical power, provided that such equipment will be located within 25 metres of the existing Residence;

(h) to install, maintain, restore or replace equipment for communication and monitoring purposes, provided that such equipment is directly related to the security, safety and well being of the improvements or of persons using the improvements, or for monitoring of environmental or other research purposes and provided that such equipment will be located within 35 metres of the existing Residence and will not have a height of over 3 metres above natural ground level at its base: and

(i) to hire or retain a full or part time on site custodian  of the Land and Amenities.

7.3 Subject to section 7.5, nothing in this Agreement restricts or affects the right of the Owner or any other party to do anything reasonably necessary to: 

(a) prevent, abate or mitigate any damage or loss to any real or personal property; or

(b) prevent potential injury or death to any individual.

7.4 Despite the rest of this Agreement,

(a) if any living or dead tree on the Land poses a reasonable threat to the safety of those on or immediately adjacent to the Land by falling or the risk of fire, that tree may be cut down or trimmed with the prior written consent of the Covenant Holders so as to remove the risk;

(b) in an emergency situation, such as fire or threat to human safety, a living or dead tree on the Land may be cut down or trimmed without the consent of the Covenant Holders, but the Owner shall notify the Covenant Holders of the circumstances of such action within 30 days, including the actual or likely effect on the Land or the Amenities; and

(c) the parties agree that the cut tree or trimmings must be left on the Land so that natural processes can occur, unless the Owner, acting reasonably, determines that the cut tree or trimmings would constitute a fire hazard.

7.5 If the Owner or any other party intends to do anything described in section 7.3, the Owner shall give at least 30 days' prior written notice to each Covenant Holder, describing in reasonable detail the intended action, the reason for it, and its likely effect on the Land or the Amenities.  Despite the rest of this Agreement, the Owner shall permit each Covenant Holder to enter upon and inspect the Land if any action is proposed under section 7.3.  A Covenant Holder may comment on the proposed action and the Owner and any other party must take those comments into consideration before doing anything under that section.  

8. Owner's Obligations As To Taxes and Other Matters
8.1 The Owner retains all responsibilities and bears all costs and liabilities related to the ownership, use, occupation and maintenance of the Land, including any improvements expressly authorized by this Agreement. 

8.2 The Owner shall indemnify the Covenant Holders, their directors, officers, employees, agents and contractors, from and against any and all liabilities, damages, losses, personal injury or death, causes of action, actions, claims, and demands by or on behalf of any person, arising out of any act or omission, negligent or otherwise, in the use, occupation and maintenance of the Land or the Amenities by the Owner.

8.3 The Owner is liable for any and all breaches of this Agreement, but the Owner is not liable for:

(a) breaches of this Agreement which occur while the Owner is not the registered owner of any interest in the Land; 

(b) injury or alteration to the Land or the Amenities resulting from natural causes, or causes beyond the Owner's reasonable control, including accidental fire, flood, storm, vandalism, trespass and earth movement, but excluding injury or alteration resulting from actions of the Owner or any other person acting with the actual or constructive knowledge of the Owner; or

(c) any prudent action taken by the Owner under emergency conditions to prevent, abate, or mitigate significant injury to the Land or the Amenities resulting from natural causes, including accidental fire, flood, storm and earth movement.

8.4 Without limiting the generality of sections 8.1, 8.2 and 8.3, the Owner:

(a) is solely responsible and liable for any loss or damage, or liability of any kind (whether civil, criminal or regulatory), in any way connected with the existence in, on, from, to or under the Land (whether through spill, emission, migration, deposit, storage or otherwise) of any pollutant, contaminant, waste, special waste, or any matter that impairs the environment ("Contaminant"); and

(b) shall indemnify each Covenant Holder from and against any loss, damage, liability, cause of action, action, penal proceeding, regulatory action, order, directive, notice or requirement, including those of any government agency, incurred, suffered, brought against or instituted against the Covenant Holders, jointly or severally, in any way associated with anything described in section 8.4(a).

8.5 Where, as provided under section 8.3(b), the Owner is not responsible for damage or theft due to trespass or vandalism, the Owner will take all reasonable steps to identify and prosecute the person responsible and to seek financial restitution for the damage or theft.

8.6 The Owner shall pay when due all taxes, assessments, levies, fees and charges of whatever description which may be levied on or assessed against the Land and shall pay any arrears, penalties and interest in respect thereof.

8.7 The Owner shall indemnify each Covenant Holder from and against any fee, tax, or other charge which may be assessed or levied against the Owner or a Covenant Holder pursuant to any enactment, including the Income Tax Act (Canada) with respect to the Land or with respect to this Agreement, including any fee, tax or other charge which may be assessed or levied against the Owner or a Covenant Holder as a result of the amendment or termination of this Agreement.

8.8 Any debts or other amounts due from the Owner to the Covenant Holders under this Agreement, if not paid within 30 days after notice, shall bear interest at the annual interest rate that is 3 percent greater than the prime rate of interest.  For the purposes of this section, the "prime rate of interest" is the annual rate of interest charged from time to time by the Bank of Montreal, at its main branch in Vancouver, British Columbia, for demand Canadian dollar commercial loans made to its most creditworthy commercial customers and designated from time to time by the Bank of Montreal as its prime rate.

8.9 For clarity, the indemnities granted by the Owner to the Covenant Holders under sections 8.2, 8.4 and 8.7 are indemnities granted as an integral part of the section 219 covenant created by this Agreement.

8.10 The Owner must, by December 31, 1998, prepare a plan for invasive and non-native plant control.   The Owner must update this plan every 5 years. This plan and any update to it must be submitted to the Covenant Holders for their approval which must not be unreasonably withheld.   If the Covenant Holders do not notify the Owner within 60 days of their comments or lack of approval, the plan will be deemed to have been approved as submitted.   The Owner must make its best effort to eliminate invasive and non-native plants in accordance with the plan.

8.11 The Owner must, by December 31, 2002, establish a separate and distinct Winchelsea - Ballenas Archipelago management fund to ensure the maintenance of the Land and improvements in the archipelago in perpetuity, into which it shall deposit a minimum of 15% of the net revenue, if any, generated by the use of the Land or improvements as permitted under section 7.2(d).

9. Statutory Right of Way For Monitoring and Enforcement
9.1 The Owner grants to each of the Covenant Holders a license, and a statutory right of way pursuant to s. 218 of the Land Title Act, permitting each of the Covenant Holders to do the following: 

(a) to enter upon and inspect the Land:

(i) at least once each calendar year, with the date for each inspection to be agreed upon by the parties before August 31 each year, but if the parties cannot agree on those days by August 31 in any year, the Covenant Holders are entitled to enter upon and inspect the Land in accordance with section 9.1(a)(ii); and

(ii) at all reasonable times upon prior notice by a Covenant Holder to the Owner of at least twenty‑four (24) hours, unless, in the opinion of a Covenant Holder, there is an emergency or other circumstance which does not make giving such notice practicable, in the sole discretion of the Covenant Holder;

(b) as part of inspection of the Land, to take samples, photographs and video recordings as may be necessary to monitor compliance and enforce the terms of this Agreement;

(c) to enter upon and protect, preserve, conserve, maintain, enhance, restore or rehabilitate, in a Covenant Holder's sole discretion and at that Covenant Holder's expense, the Land or the Amenities to as near the condition described in the Report as is practicable if an act of nature or human agency other than as described in section 9.1(d), destroys, impairs, diminishes or negatively affects or alters the Land or the Amenities from the condition described in the Report;

(d) in accordance with section 10.1, to enter upon and protect, preserve, conserve, maintain, enhance, restore or rehabilitate, in a Covenant Holder's sole discretion and at the Owner's expense, the Land or the Amenities to as near the condition described in the Report as is practicable, if an action of the Owner or any other person acting with the actual or constructive knowledge of the Owner:

(i) destroys, impairs, diminishes, negatively affects or alters the Land or the Amenities from the condition described in the Report; or

(ii) contravenes any term of this Agreement;

(e) to carry out or evaluate, or both, any program agreed upon among the parties for the protection, preservation, conservation, maintenance, enhancement, restoration or rehabilitation of all or any portion of the Land or the Amenities; and

(f) to place survey pegs or other markings on the Land or to increase the visibility of existing survey pegs or other markings.

9.2 The Covenant Holders may bring equipment and personal property onto the Land when exercising their rights under this Agreement.

9.3 For the purposes of sections 9.1(c) and (d), each of the Covenant Holders has the sole discretion to protect, preserve, conserve, maintain, enhance, restore or rehabilitate the Land or the Amenities.

10. Enforcement Remedy of the Covenant Holders
10.1 If either Covenant Holder, in its sole discretion, believes that the Owner has neglected or refused to perform any of the obligations set out in this Agreement or is in breach of any term of this Agreement, that Covenant Holder may serve on the Owner and the other Covenant Holder a notice setting out particulars of the breach and of the Covenant Holder's estimated maximum costs of remedying the breach.  The Owner has 60 days from receipt of the notice, or conclusion of the dispute resolution provision under section 6 if it is invoked, to remedy the breach or make arrangements satisfactory to the Covenant Holder for remedying the breach, including with respect to the time within which the breach shall be remedied.   If the Owner does not remedy a breach described in section 10.1 within the time acceptable to the Covenant Holder under section 10.1, either Covenant Holder is entitled to enter the Land and remedy the breach or carry out the arrangements referred to in section 10.1 and the Owner shall reimburse that Covenant Holder for any expenses incurred in doing so, up to the estimated maximum costs of remedying the breach as set out in the notice under section 10.1.  Expenses incurred by the Covenant Holder under this section are a debt owed by the Owner to that Covenant Holder.  By this section, each Covenant Holder appoints the other its agent for the purpose of recovering any debt owed by the Owner to the Covenant Holder who incurred expenses under this section, including through legal proceedings, and the Covenant Holder who recovers the debt holds it, less reasonable legal fees and disbursements and other reasonable expenses of recovery, as agent for the Covenant Holder that incurred the expenses.

11. Rent Charge and Its Enforcement
11.1 As security for the performance of the Owner's obligations under this Agreement, the Owner grants to the Covenant Holders a perpetual rent charge against the Land, ranking prior to all other financial charges and encumbrances registered against the Land, including options to purchase and rights of first refusal.  The Rent Charge is granted both under s. 219 of the Land Title Act (British Columbia) as an integral part of the statutory covenant created by this Agreement and as a fee simple rent charge at common law.  

11.2 The Rent Charge secures payment to the Covenant Holders by the Owner of the sum of $5,000.00 per year, subject to adjustment under section 11.3.  For clarity, only one Rent Charge Amount is payable by the Owner for each violation, and not one to each Covenant Holder.

11.3 The Rent Charge Amount is to be adjusted on January 1 of each year by increasing or decreasing, as the case may be, the Rent Charge Amount by the amount determined by multiplying the Rent Charge Amount on December 31 immediately preceding by the percentage increase or decrease, as the case may be, in the CPI between the previous January 1 and that December 31 and adding the amount so determined to the Rent Charge Amount as it stands on that December 31.  If Statistics Canada, or its successor in function, ceases to publish a CPI or comparable indicator as determined by the Covenant Holder in its sole discretion, the parties agree that the factor to be used in determining the Rent Charge Amount for each year shall be an increase of 3%.

11.4 The Rent Charge Amount shall be increased by a sum equal to 110% of the market value at the date of any breach of this Agreement of any flora or fauna, soil, rock, gravel or minerals, which has been altered, damaged, destroyed, moved, harvested or removed.

11.5 A Covenant Holder shall be entitled to recover from the Owner all reasonable expenses incurred as a result of enforcement of the Rent Charge.

11.6 The Rent Charge is suspended unless and until the Owner is in breach of any provision of this Agreement and has not cured the breach, or is not diligently proceeding to cure the breach in accordance with section 10 of this Agreement.

11.7 A Covenant Holder may enforce the Rent Charge by any combination, or all, of:

(a) an action against the Owner for the Rent Charge Amount;

(b) distraint against the Land to the extent of the Rent Charge Amount;

(c) an action for appointment of a receiver in respect of the Land; or

(d) an order for sale of the Land provided that the Land may only be sold to an agency having purposes similar to those of the owner and that the Section 219 Covenant, Rent Charge and Section 218 Statutory Right of Way remain in full force and effect.

11.8 If either of the Covenant Holders wishes to enforce the Rent Charge, it shall provide notice to that effect to the Owner and to the other Covenant Holder.  The Notice of Enforcement may be given at any time after notice is given under section 10.1.

11.9 The Covenant Holder receiving the Notice of Enforcement has 30 days from receipt to send notice to the notifying Covenant Holder that it wishes to enforce the Rent Charge jointly and if it does not do so it is deemed to have elected not to enforce the Rent Charge.

11.10 If the Rent Charge is enforced jointly:

(a) reasonable expenses incurred as a result of the enforcement of the Rent Charge shall be shared equally between the Covenant Holders; and

(b) the net proceeds obtained as a result of the enforcement of the Rent Charge shall be shared equally between the Covenant Holders,

unless otherwise agreed in writing between the Covenant Holders.

11.11 If the Covenant Holder receiving the notice of enforcement does not wish to enforce the Rent Charge jointly, that Covenant Holder shall have no entitlement to the Rent Charge unless otherwise agreed in writing between the Covenant Holders.

11.12 A Covenant Holder who declines to enforce the Rent Charge jointly shall execute all documents which may be necessary for the enforcement and collection of the Rent Charge by the notifying Covenant Holder.

12. Successor of the Owner
12.1 This Agreement shall enure to the benefit of and be binding upon the Owner and the Owner's Successor.

12.2 The Owner shall not lease or license the Land or any part thereof unless the lease or license is expressly made subject to the provisions of this Agreement and unless the lease or licence expressly entitles the Owner to terminate the lease or licence and re-enter the land if the tenant or licensee breaches any of the provisions of this Agreement.

12.3 Failure by the Owner to comply with the provisions of this section shall not affect the enforceability of this Agreement against the Owner or any Successor.

13. Assignment of Agreement or Dissolution of a Covenant Holder
13.1 This Agreement shall be transferable by a Covenant Holder, but the Covenant Holder may assign its rights and obligations under this Agreement only to an entity or person qualified at the time of transfer to hold covenants under s. 219 of the Land Title Act and any applicable regulation under it.  The Covenant Holders agree that before either of them assigns its rights and obligations under this section, it shall consult with the Owner, and consider the Owner's comments, with respect to the proposed assignee.  The Covenant Holder must give notice to the Owner of the proposed assignment, setting out in reasonable detail the identity of the proposed assignee and the qualifications and experience of the proposed assignee relevant to performance by the assignee of the rights and obligations of the Covenant Holder under this Agreement.  If the Owner does not provide comments to the Covenant Holder regarding the proposed assignee within 10 days after the Covenant Holder to the Owner under this section, the Owner is conclusively deemed to have declined to comment on the proposed assignee and to have consented to the assignment.  For clarity, the Owner agrees that the Covenant Holder is only required to consult the Owner and that the Covenant Holder is entitled to assign its rights and obligations so long as it has consulted the Owner.

13.2 In the event of the winding-up or dissolution of a Covenant Holder, the Covenant Holder shall use its best efforts to assign and transfer all of its interest under this Agreement to a person or entity authorized to accept covenants under section 219 of the Land Title Act.   If the Covenant Holder does not assign and transfer all of its interests under this Agreement as set out in this section, it shall be deemed to have assigned and transferred all of its interest under this Agreement to the other Covenant Holder, to hold temporarily until another Covenant Holder can be found, or if the other Covenant Holder is not available, to Her Majesty the Queen in Right of the Province of British Columbia.  For clarity, the consultation process set out in section 13.1 does not apply to this section.

14. Notice
14.1 Any notice or other communication (collectively "notice") required or permitted under this Agreement shall be:

(a) delivered in person; or

(b) sent by pre‑paid registered mail to the address of the parties at their respective addresses as set out in section 14.4.

14.2 If notice is delivered in person, the party receiving the notice shall forthwith acknowledge receipt of same in writing, and the notice shall be deemed to have been received on the earlier of the date of such acknowledgment and the date that is 5 days after the notice is sent.

14.3 If notice is sent by pre‑paid registered mail, it shall be deemed to have been received on the fourth Business Day following the day on which the notice was sent.

14.4 The addresses of the parties' representatives for notice are as follows:

The Owner: 

TLC The Land Conservancy of British Columbia

5793 Old West Saanich Road

Victoria, B.C. V8X 3X3, provided that if the ownership of the Land has changed, to the registered owner in fee simple as indicated on title to the Land at the time of notice.

NANAIMO AND AREA LAND STEWARDS SOCIETY
Nanaimo And Area Land Stewards Society

2948 Hammond Bay Rd.,

Nanaimo, B.C.   V9T 1E2

TRUST FUND BOARD
Trust Fund Board

#200, 1627 Fort Street

Victoria, BC, V8R 1H8

14.5 Each party agrees to immediately give written notice to the others of any change in its address from that set out in section 14.4.

14.6 If a party refuses to sign an acknowledgment of receipt of notice, the person delivering the notice may swear an affidavit of service and the notice shall be deemed to have been received on the date of service set out in the affidavit.

15. Access
15.1 No right of access by the general public to any portion of the Land is conveyed or created by this Agreement.

16. Notice of Covenant
16.1 The Owner agrees to allow the Covenant Holders to publicize the existence of this Agreement in a tasteful manner.

16.2 Without restricting the generality of the foregoing, the Owner agrees to allow the Covenant Holders to erect a plaque or other signage on the Land, in a tasteful manner and at the Covenant Holders' expense, indicating that the Covenant Holders hold a covenant on the Land.

17. No Liability in Tort
17.1 The parties agree that this Agreement creates only contractual obligations and obligations arising out of the nature of this Agreement as a covenant under seal.  Without limiting the generality of the foregoing, the parties agree that no tort or fiduciary obligations or liabilities of any kind are created or exist between the parties in respect of this Agreement and nothing in this Agreement creates any duty of care or other duty on any of the parties to anyone else.  For clarity, the intent of this section is to, among other things, exclude tort liability of any kind and to limit the parties to their rights and remedies under the law of contract.

18. Waiver
18.1 An alleged waiver of any breach of this Agreement is effective only if it is an express written waiver signed by each of the Covenant Holders, and is only effective to the extent of that express waiver and does not operate as a waiver of any other breach.

19. Joint and Several Obligations
19.1 Where there is more than one party comprising the Owner under this Agreement, the obligations of those parties as the Owner are joint and several.

20. Remedies not exhaustive
20.1 Exercise or enforcement by a party of any remedy or right under or in respect of this Agreement does not limit or affect any other remedy or right that party may have against the other parties in respect of or under this Agreement or its performance or breach.

21. Covenant runs with the Land
21.1 Unless it is otherwise expressly provided in this Agreement, every obligation and covenant of the Owner in this Agreement constitutes a personal covenant and also a covenant granted under s. 219 of the Land Title Act (British Columbia) and a statutory right of way granted under s. 218 of the Land Title Act in respect of the Land. This Agreement burdens the Land and runs with it and binds the successors in title to the Land.  This Agreement burdens and charges all of the Land and any parcel into which it is subdivided by any means and any parcel into which the Land is consolidated.

22. Registration
22.1 The Owner agrees to do everything necessary at the Owner's expense to ensure that this Agreement, and the interests it creates, is registered against title to the Land.

23. Severance
23.1 If any part of this Agreement is held by a court to be invalid, illegal or unenforceable, that part is to be considered to have been severed from the rest of this Agreement and the rest of this Agreement is to remain in force unaffected by that holding or by the severance of that part as if the part was never part of this Agreement.

24. No other agreements
24.1 This Agreement is the entire agreement between the parties and it terminates and supersedes all other agreements and arrangements regarding its subject.  This Agreement may only be changed by a written instrument signed by all the parties.

25. Binding on successors
25.1 This Agreement binds the parties to it and their respective successors, heirs, executors and administrators.

26. Independent Advice
26.1 The Owner acknowledges and agrees that the Owner has sought and obtained to the Owner's satisfaction independent advice from an accountant or other income tax expert with respect to the income tax implications of this Agreement and acknowledges that it does not and has not relied on either Covenant Holder for advice in this regard and that they have given no representation or warranty in that regard.

26.2 The Owner acknowledges and agrees that the Owner has been advised by the Covenant Holders that the Owner should seek legal advice as to the meaning and effect of this Agreement, and the Owner further acknowledges and agrees that no legal advisor of either of the Covenant Holders has advised the Owner on the meaning or effect of this Agreement or in connection with this Agreement.

27. Deed and contract

27.1 By executing and delivering this Agreement, each of the parties intends to create both a contract and a deed and covenant executed and delivered under seal.

28. Rights of Covenant Holders
28.1 A Covenant Holder may exercise its rights under this Agreement through its directors, officers, employees, agents or contractors.  

As evidence of their agreement to be bound by the above terms, the parties each have executed and delivered this Agreement under seal by executing Part 1 of the Land Title Act Form C to which this Agreement is attached and which forms part of this Agreement.

SCHEDULE A

Attached to and forming part of the Covenant Agreement between the TLC THE LAND CONSERVANCY OF BRITISH COLUMBIA, the Owner, and TRUST FUND BOARD, Covenant Holder, and NANAIMO AND AREA LAND STEWARDS SOCIETY, Covenant Holder, dated as of the 25th day of June, 1998.

BASELINE DOCUMENTATION REPORT
1.0 
Acknowledgment
1.1
The Owner hereby acknowledges and agrees that the following is an accurate description of the Property, as of the reference date of this agreement.

2.0
Property Location and description.
2.1
The property is an Island located near the mouth of Nanoose Bay on the East Coast of Vancouver Island, British Columbia, Canada (see map # 1). It is a part of the Ballenas - Winchelsea Archipelago a group of 19 islands. The island is legally described as 
PID 004-326-661, District Lot 61-G, Nanoose District;

2.2
The 10.28 hectare (25.70 acre) property is an entire island. This island is in the Coastal Douglas-fir biogeoclimatic zone. Except along the coastline the island is forested.

3.0
Significance of the Land and Amenities
3.1
South Winchelsea Island represents an outstanding example of the rarer elements of the Coastal Douglas fir biogeoclimatic zone and in the opinion of the Canadian Wild Life Service is nationally significant in terms of its vegetation associations.

3.2
Five broad vegetative regions on the island have been outlined on the ecosystem map (map #5). These vegetative zones were distinguished because they were distinct in appearance and ecology. These regions include:

· Garry Oak - Arbutus plant community: relatively open forest that is dominated by Garry Oak interspersed by Arbutus. Some areas are very open and have exposed bedrock outcroppings and support mosses, Kinnickinnick and, wildflowers. Other sites have a denser canopy and support grasses, wildflowers, and/or ferns. For initial survey purposes, divisions within the Garry Oak-Arbutus plant community were not recognised but should be classified at a later date.

· Shore-Pine - Cladina -Kinnickinnick plant community: The dominant tree is Shore-Pine, but the occasional Lodgepole Pine was observed. The forest floor was typically bedrock covered with Reindeer Lichen, mosses, and Kinnickinnick.

· Densely Mixed Forest: Predominantly Arbutus and Garry Oak but also contains fir trees with some Shore-Pine at the periphery. The understory is very dense and contains Salal, Oceanspray, Nootka Rose, and other shrubs as well as some ferns. An American Bald Eagle nest is located within this region in a large Douglas fir (see map #4 and photo # 7).

· Mixed forest: An intermediate between the Garry Oak - Arbutus and Densely mixed Forest regions. This is a region dominated by Garry Oak but denser in appearance than the Garry Oak - Arbutus region. The understory contains an abundance of Salal, Oceanspray, Nootka rose, and other shrubs. The interface between these two regions approximately follows the old cat trail that is dominated by the invasive species Himalayan Blackberry and Scotch Broom (see maps #4 and 5).

· Coastal Vegetation Region: This is a general classification for the unforested highly variable area along the shoreline of the island.  Kinnickinnick is abundant throughout this region, but the wildflowers, shrubs and lichens were not necessarily consistent.

3.3
Invasive Species are abundant around the cabin and along the old cat trail across South Winchelsea island. Himalayan Blackberry and Scotch Broom are especially plentiful in these areas but may be found in smaller patches on almost any part of the island. Invasive grass species have not been identified but are expected around the house .

4.0
The Management Vision
4.1
This is a very special place. The management vision looks a thousand years into the future. The island should remain in a natural state with human impact limited to the immediate area of the house and wharf. Non-native species will not be present. The Island will be used for environmental education and research purposes.

5.0
Site History

5.1
There is evidence, in the form of a possible midden, of First Nations use at the North end of the island. Local tradition indicates that First Nations people camped on the islands during fishing activities.

5.2
The first historical mention of the Island is found in an 1868 chart of the area prepared by Captain Richards of the Royal Navy. The Island appears to have been named in honour of the Cinque Port of Winchelsea located on the South East coast of England.

5.3
The Island was purchased in 1986 by Janice Lynne Maddison, Christopher Frederick Brian Potter, and Robert Kenneth Smurthwaite. These owners constructed a new 3 bedroom, 1696 square foot, house on the island for their own use. In July of 1997 these owners agreed to sell the Island to TLC The Land Conservancy of British Columbia.

5.4
The Purchase of the Island by TLC The Land Conservancy of British Columbia has been completed on June 25th, 1998 with the help of 2 partner agencies, the Covenant Holders.

6.0
List of buildings, structures and other improvements

6.1
There is a good quality 3 bedroom house/cottage of 1,696 square feet at the northern end of the island. The house is 24’ X 60’ and has a 8’ x 32’ section on the back of the kitchen. There is about 676 square feet of wood decking. The exterior of the house is vertical wood siding. It sits on a concrete block foundation. It has a gabled medium pitch roof with cedar shakes and a metal chimney. The interior has tongue and groove walls and an open ceiling in the living room/kitchen area. The flooring is linoleum and carpet. The house is fairly new and has little depreciation.

6.2
There is also a 10’ x 12’ pump house that has rough board cedar siding, a gable roof with cedar shakes and a concrete slab floor. In this building is the light plant, a pump, desalination equipment and propane tanks. This building is also in good condition.

6.3
A large 9’ x 41’ float, and a 4’ x 41’ ramp up to a 12’ x 52’ landing area are located adjacent to the house. These foreshore improvements are new except that some old piling was used. The old float washed out in a 1996/97 winter storm. The new foreshore improvements are of heavy wooden construction. In the winter 1997/98 the float and ramp suffered extensive damage caused by large numbers of Sea Lions.

7.0
Inventory of Species.

7.1
BIRDS: This list of birds that would be expected to occur in the Ballenas- Winchelsea archipelago. This list was not compiled from actual records. Confirmed are marked with *
Red-throated Loon

Pacific Loon

* Common Loon

Pied-billed Grebe ?

Horned Grebe

Red-necked Grebe

Western Grebe

Double-crested Cormorant

* Brandt’s Cormorant

* Pelagic Cormorant

Great Blue Heron

Brant 

* Canada Goose

* Mallard 

Eurasian Widgeon

American Widgeon

Greater Scaup

Lesser Scaup

* Harlequin Duck

Oldsquaw

Black Scoter

Surf Scoter

White-winged Scoter

Common Goldeneye

Barrow’s Goldeneye

Bufflehead

Common Merganser

Red-breasted Merganser

*Turkey Vulture

Osprey

* Bald Eagle

Sharp-shinned Hawk

Cooper’s Hawk

Red-tailed Hawk

Merlin

Peregrine Falcon

American Coot

Black-bellied Plover

Killdeer

* Black Oystercatcher

Greater Yellowlegs

Lesser Yellowlegs

Ruddy Turnstone

Black Turnstone

Surfbird

Western Sandpiper

Rock Sandpiper

Dunlin

Short-billed Dowitcher

Parasitic Jaeger

Bonaparte’s Gull

Mew Gull

California Gull

Thayer’s Gull

Glaucous-winged Gull

Caspian Tern

Common Murre 

Pigeon Guillemot

Marbled Murrelet

Rhinoceros Auklet

Band-tailed Pigeon

Western Screech Owl

Rufous Hummingbird

Belted Kingfisher

Red-breasted Sapsucker

Downy Woodpecker

Hairy Woodpecker

Northern Flicker

Pileated Woodpecker

Olive-sided Flycatcher

Pacific-slope Flycatcher

Barn Swallow

Tree Swallow

Violet-green Swallow

Purple Martin

Steller’s Jay

Northwestern Crow

Common Raven

Chestnut-backed Chickadee

Red-breasted Nuthatch

Brown Creeper

Bewick’s Wren

Winter Wren

Golden-crowned Kinglet

Ruby-crowned Kinglet

Bushtit

Swainson’s Thrush

American Robin

Hermit Thrush

Varied Thrush

European Starling

Orange-crowned Warbler

Black-throated Gray Warbler

Townsend’s Warbler

Yellow-rumped Warbler

Wilson’s Warbler

*Spotted Towhee

Lincoln’s Sparrow

Savannah Sparrow

Golden-crowned Sparrow

Fox Sparrow

*Song Sparrow

White-crowned Sparrow

Dark-eyed Junco

Red-winged Blackbird

Brown headed Cowbird?

Purple Finch

House Finch

Red Crossbill

American Goldfinch

7.2
LAND MAMMALS
* River Otter

Mink

Deer Mouse ?

Dusky Shrews ?

Bats?

7.3
MARINE MAMMALS

* California Sea Lions

* Stellar Sea Lions

7.4
PLANTS. This is a list of the plants identified during the baseline survey, and is by no means complete.

Alaska Saxifrage: Saxifraga ferruginea

Beach Pea: Lathyrus japonicus

Brittle Prickly-Pear Cactus: Opuntia fragilis

Chickweed Monkey-Flower: Mimulus alsinoides

Chocholate Lily: Fritillaria lanceolata

Coastal Reindeer (Lichen): Cladina portentosa
Common Camus: Camassia quamash

Common Vetch: Vicia sativa
Creeping Buttercup: Ranunculus repens
Dovefoot Geranium: Geranium molle
Field Chickweed: Cerastium arvense
Fool’s Onion: Brodiaea hyacinthina

Hairy Honeysuckle: Lonicera hispidula
Harvest Brodiaea: Brodiaea coronaria
Kinnickinnick: Arctostphylos ura-ursi
Licorice Fern: Polypodium glycyrrhiza
Lodgepole Pine: Pinus contorta var. latifolia

Meadow Death-Camas: Zygadenus venenosus
Nodding Onion: Allium cernuum
Nootka Rose: Rosa nutkana
Oregon Sunshine: Eriophyllum lanatum

Pacific Willow: Salix lucida

Parsley Fern: Cryptogramma crispa
Pincushion Orange: Xanthoria polycarpa

Questionable Rock Frog: Xanthoparmelia cumberlandia

Red Alder: Alnus Rubra
Red-Osier Dogwood: Cornus stolonifera
Salal: Gaultheria shallon
Sea Blush: Plectritis congesta

Self-Heal: Prunella vulgaris

Sitka or Western Mountain Ash: Sorbus sitchensis or S.scopulina

Shore Pine: Pinus contorta var. contorta

Slender Hawkweed: Hieracium gracile

Small-Flowered Blue-Eyed Mary: Collinsia parviflora

Smooth-Hawksbeard: Crepis capillaris

Steeplebush: Spiraea douglasii

Sweet-Scented Bedstraw: Galium triflorum
Trailing Blackberry: Rubus ursinus

Water-Plantain Buttercup: Ranunculus alismaefolius

Western Trumpet Honeysuckle: Lonicera ciliosa

Yarrow: Achillea millefolium

