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Terms of Instrument – Part 2


Whereas:

A. The “Transferor” is the registered owner (the “Owner”) of the lands and premises described in item 2 of the Form C comprised herein (the “Servient Land”).
B. The “Transferee” is Ducks Unlimited Canada (“DU”).

C. DU has been designated by the Minister of Environment, Lands and Parks under section 219(3)(c) of the Land Title Act as a person in favour of whom covenants under s. 219(4) may be registered, provided it obtains the consent to the registration of such covenants by the Agricultural Land Commission; the Agricultural Land Commission has approved the registration of this Agreement.  

D. The Owner wishes to ensure that the Servient Lands continue to function as a traditional soil based farm for the benefit of agriculture and for the benefit of waterfowl by providing waterfowl habitat, all subject to the terms and conditions contained herein.

E. DU is authorized as a person in favour of whom statutory rights of way under s. 218 may be registered.  

F. A statutory right of way pursuant to s. 218 of the Land Title Act in favour of the Transferee is necessary for the operation and maintenance of the s. 219 covenant contained in this Agreement. 

Now, therefore, in consideration of the payment of an amount equal to the lesser of 35% of  (i) the 2003 appraised value of the Servient Lands and (ii) the purchase price paid by the Owner to purchase the Servient Lands now paid by DU to the Owner (the receipt and sufficiency of which is hereby acknowledged by the Owner), and in consideration of the premises set out above and the covenants set out below, the parties agree as follows:

Section 219 Conservation Covenant

1. Pursuant to s. 219(4) of the Land Title Act, the Owner covenants not to do (or allow to be done) any of the following on the Servient Land:

(a) alter or interfere with the hydrology other than in accordance with “normal farm practice” as defined in the Farm Practices Protection (Right to Farm) Act RSBC 1996 and Regulations and amendments thereto;

(b) alter or interfere with any lake, pond, wetland, water course or other body of water other than in accordance with “normal farm practice” as defined in the Farm Practices Protection (Right to Farm) Act RSBC 1996 and Regulations and amendments thereto;

(c) apply or introduce herbicides, insecticides, pesticides, chemicals or any other toxic materials of any kind except in compliance with statutes and regulations and guidelines set by the Province of British Columbia and the Government of Canada;

(d) remove “soil” or place “fill”, or any matter, including fill, soil, gravel, rock, rubbish, ashes, garbage, waste or other material foreign to the Servient Land, on the Servient Land except as may be permitted the BC Agricultural Land Commission Act 2002 and Regulations thereunder, as amended from time to time; where the Servient Lands are deemed to be “agricultural land” and the terms “soil”, “fill” and “agricultural land” are as defined in the BC Agricultural Land Commission Act 2002, as amended from time to time;

(e) erect, place or build any fixtures or improvements, including buildings, electronic communication devices, cell phone transmitters, roads and parking lots (other than benches, nesting boxes, or signs) other than farm and residential buildings and improvements;

(f) excessive use motorized equipment, including snowmobiles, motorcycles, all-terrain vehicles; provided that the use of farm equipment and farm vehicles is permitted;

(g) subdivide the Servient Land; provided that the Owner may consolidate the Servient Land with any adjacent lands provided that the charge of this Agreement is extended across such adjacent lands without any payment being made by DU over and above DU’s payment of consideration under this Agreement;

(h) grant any easement or right of way; 

(i) grant any lease except with the prior written consent of DU; provided that any commercial or farming lease or license will be substantially in DU’s standard form from time to time and where a residential lease will be in the form required by the BC Residential Tenancy Act; 

except if such acts have the prior written approval of DU.

2. Notwithstanding anything to the contrary in this Agreement and with the intent that this Section 2 shall prevail over any other provision of this Agreement to the extent of any conflict, the Owner will continue the soil-based (eg. no glass green houses or use of any other equipment or structures which would prevent waterfowl being able to land, rest and feed on the earth of the Servient Land, all as part of the normal waterfowl lifestyle, including over-wintering) agricultural use of the Servient Land in the manner described in the “Baseline Report”, a copy of which is attached as Schedule A to this Agreement, as may be amended from time to time with the prior written agreement of the Owner and DU.  The Owner and DU agree that the agricultural use described in the Baseline Report will always be subject to the following conditions:

(a) The Owner will not cultivate any berries, except on compliance with the following conditions and with the prior approval of DU:

(i) The Owner may cultivate berries with a commercial life expectancy of less than 10 years such as raspberries, blackcurrents and strawberries (eg. no cranberries or blueberries).

(ii) For every acre of the Servient Land planted with berries by the Owner, the Owner will plant and manage not less than 2 acres of the Servient Land with waterfowl friendly crops as approved by DU.

(iii) The area of the Servient Land which is planted with berries may not at any time exceed 20% of the area of the Servient Land.

(iv) The Owner is responsible for carrying out and paying for the cost of rehabilitation of the Servient Land back to the type of habitat or use present prior to berry cultivation or to a different habitat or use in compliance with the Baseline Report or otherwise agreeable to DU.

(b) The Owner may carry out on-going maintenance in the operation of the permitted farming activities, including clearing and realignment of ditches.

(c) At the time of this Agreement there are several farming buildings on the Servient Land.  The Owner may at any time renovate existing buildings and construct new buildings provided that:

(i)
 DU first consents in writing to the footprint and location of any new construction and, if there is any increase in footprint, any new renovation;

(ii)
the Owner provides to DU a copy of all permits required required; 

(iii)
the aggregate footprint of all building and improvements including the proposed buildings and improvements does not at any time exceed 10% of the area of the Servient Land;

(iv) subject to paragraph (v) below, all building(s) (single family and farm buildings) and improvements constructed after the date of this Agreement will be constructed within a 20 acre area within the NW ¼ of the Servient Land shown approximately in heavy black outline on the copy of the subdivision plan creating the Servient Lands attached here to as Schedule B;

(v) one single family residential dwelling may be constructed within an approximately 20 acre area within the SW ¼ of the Servient Land shown approximately in “/////”on the copy of the subdivision plan creating the Servient Lands attached hereto as Schedule B.

(vi) one shelter for farm animals may be constructed in the Easterrn section of the Servient Lands directly East of the slough and adjacent to Highway 99, in the area shown approximately in “●●●” on the copy of the subdivision plan creating the Servient Lands attached hereto as Schedule B

(d) The Owner may change or add to his farm equipment from time to time, provided that any new or modified farm equipment is not of greater danger to waterfowl than is the existing farm equipment as at the date of this Agreement.

(e) The Owner will at all times carry not less than $2,000,000 per occurrence third party liability insurance coverage which names DU as an additional insured; which provides that the insurer will give DU at least 30 days’ notice of cancellation of such insurance coverage.  This insurance amount will be adjusted on January 1 of each year commencing January 1, 2005 by the percentage increase or decrease in the Consumer Price Index between the prior January 1 and December 31. 

Statutory Right of Way

3. Pursuant to the Land Title Act, s. 218, the Owner hereby grants to DU (and its officers, employees, contractors or agents or invitees) the non-exclusive right to enter over and on the Servient Land (the “Statutory Right of Way”) for the following purposes:

(a) to monitor the compliance of the Owner with the terms of this Agreement;

(b) to observe the migratory, breeding and other habits of waterfowl;

(c) to collect samples and specimens of flora and fauna (not including domesticated cows)  for the purpose of study, display and research;

(d) to make such alterations to the landscape, hydrology, flora and fauna on the Servient Land as DU and the Owner consider desirable to protect, preserve, conserve, maintain, enhance or restore the Servient Land as a habitat for waterfowl provided that exercise of the Statutory Right of Way under this paragraph (d) is subject to the rights of the Owner to carry out its use of the Servient Land pursuant to the Section 219 Covenant comprised herein; and

(e) cure a default of the Owner under this Agreement;

all provided that DU will not interfere with the Owner’s peaceful and reasonable enjoyment of the Servient Land, unless DU requires access to cure a default of the Owner under this Agreement.   For greater certainty, but without limitation, DU may conduct 3 inspections of the Servient Land per annum.

Grantee’s Right to Cure Breaches

4. If the Owner breaches this Agreement and has not cured the breach, or is not diligently proceeding to cure the breach, within 60 days after a written notice to cure has been delivered by DU to the Owner at the address for the Owner shown on the title to the Servient Land, DU (and DU’s agents and employees) may (in addition to any other remedies to which DU is entitled under this Agreement) enter on to the Servient Land, pursuant to the Statutory Right of Way, and do such things as DU reasonably considers necessary to cure the default of the Owner.  

5. All amounts reasonably expended by DU under this section will constitute a debt owed by the Owner to DU, payable on demand, and which will accrue interest, before and after judgment, at 10% p.a., calculated monthly from the date of demand for payment until paid. 

Remedies of DU

6. In addition to any other remedies available either at law or in equity to DU, DU will be entitled to a prohibitory or mandatory injunction and/or equitable damages in respect of any breach by the Owner of this Agreement.  The Owner agrees that these remedies are reasonable given the public interest in the need for effective protection of the Servient Land from breaches of this Agreement.   The Owner agrees that DU paid approximately 35% of the fair market value of the Servient Land to acquire this Covenant. 

7. The enforcement of this Agreement will be entirely within the discretion of DU.  The registration of this Agreement against the Servient Land will not be interpreted as creating any duty on the part of DU to the Owner or to any other person to enforce any provision or the breach of any provision of this Agreement.
Liability and Indemnification

8. The Owner hereby indemnifies and saves harmless DU for and from the following:

(a) all costs incurred and expenditures made by DU to cure a default by the Owner under this Agreement;

(b) legal costs (on a solicitor and own client basis) of DU in enforcing any rights it has under this Agreement;

(c) any occupier’s liabilities and other liabilities and responsibilities related to the ownership, operation and maintenance of the Servient Land (including the payment of any taxes on the Servient Land and payment of premiums of required comprehensive general liability insurance coverage);

(d) any claims, demands, losses, costs, damages, actions, suits or other proceedings of any kind based upon any injury to or death of a person or damage to or loss of property arising from any act, omission, condition or other matter related to or occurring on or about the Servient Land unless due to the negligence of DU, its officers, employees, contractors or agents.

Environmental Indemnity

9. The Owner hereby indemnifies and saves harmless DU (and its directors, officers and employees) from and against any and all losses, liabilities, damages, injuries, costs, expenses, and all claims of any and every kind whatsoever paid, incurred or suffered by or asserted against the foregoing persons at any time for or with respect to, or as a direct or indirect result of:

(a) The presence on or under or the escape, seepage, leakage, spillage, discharge, emission, discharging or release from the Servient Land of any hazardous, toxic or dangerous waste, substance or material; and 

(b) The cost of removal or remediation of any hazardous, toxic or dangerous waste, substance or material from the Servient Land.

For greater certainty this indemnity extends to any matters contained in the Environmental Report referred to below.
10. The Owner and DU agree that the environmental state of the Land as at the date of execution of this Agreement is as set out in the Level I Environmental Report a copy of which is attached as Schedule C.

Modification, Discharge & Extinguishment of this Agreement

11. The Owner agrees that this Agreement is intended to be perpetual in order to protect the Servient Land as set out in this Agreement.  In view of the importance of protecting the Servient Land as a habitat for waterfowl, the Owner agrees not to seek a court order modifying, discharging or extinguishing this Agreement under the Property Law Act (British Columbia), any successor to that enactment, any other enactment or the common law.  In other words, the Owner agrees that this Agreement will become even more important to DU if land adjacent or nearby to the Servient Land is developed in a fashion which is less friendly to waterfowl than the current use of such land.

Right of First refusal

12. Right of First Refusal

If the Owner at any time wishes to sell all and not less than all the Servient Land, the Owner must first by written notice (the “RFR Offer”) offer to sell the Servient Land to DU on the detailed terms and conditions that the Owner proposes; provided, however, that under each of the foregoing offers:

(i) the purchase price must be payable in cash on the closing date of the sale; 

(ii) the closing date must be 60 to 180 days from the date of the RFR Offer; and

(iii) the Servient Land must be offered free and clear of all encumbrances except those listed on Schedule D hereto and any other charges which may be required by any governmental or regulatory body or utility; and 

(b) DU will have the option exercisable within 14 days of receiving the RFR Offer to elect by written notice to the Owner to purchase the Servient Land on the terms of the RFR Offer, failing which acceptance the Owner will be entitled to sell the Servient Land on the terms of the notice to an outside party within the next 60 days.

Rent Charge

All amounts of money due and owing to DU from the Owner shall constitute a rent charge charging the Servient Lands.

Rentcharge

13. Pursuant to s. 219(6)(b) of the Land Title Act, and as a fee simple rent charge at common law, as security for the performance of the Owner’s obligations under this Agreement, the Owner hereby grants to the Grantee a perpetual rent charge of $5,000 p.a. ranking prior to all other financial charges and encumbrances registered against the Servient Lands (the “Rentcharge”).  One Rentcharge is payable for each violation of this Agreement. 

14. The Grantee may enforce the Rentcharge if the Owner is in breach of any provision of this Agreement and has not cured the breach, or is not diligently proceeding to cure the breach, within 60 days after a written notice to cure has been delivered by the Grantee to the Owner at the address for the Owner shown on the title to the Servient Lands.  

15. The Grantee may enforce the Rentcharge by any of the following means (or any combination of them, in such order as the Grantee in its sole discretion may choose to exercise them):

(a) an action against the Owner for the money secured by the Rentcharge;

(b) distraint against the Servient Lands to the extent of the money secured by the Rentcharge;

(c) an action for appointment of a receiver in respect of the Servient Lands; or

(d) an order for sale of the Servient Lands.  

16. Enforcement of the Rentcharge by the Grantee does not limit or prevent the Grantee for enforcing any other remedy or right it has against the Owner.

17. The Owner will pay DU its costs, calculated on a solicitor and own client basis, of enforcement of this Agreement.

Encumbrances Run with the Servient Lands

18. The covenants granted pursuant to s. 219 of the Land Title Act, the statutory right of way granted pursuant to s. 218 of the Land Title Act and the Rentcharge each constitute both contractual obligations and charges on the Servient Lands, and this Agreement will burden the Servient Land and run with the Servient Land, thereby binding all the successors in title to the Servient Lands.

19. The Owner is only liable for breaches of this Agreement which occur while the Owner is the owner of the Servient Land.

Interpretation & General

Assignment

20. DU is entitled to assign the benefit of this Agreement to Her Majesty the Queen in the Right of the Province of British Columbia or to another non-profit corporation, the objects of which include the conservation or preservation of waterfowl habitat and that is authorized under the Land Title Act to hold a covenant under s. 219 and a statutory right of way under s. 218.

Governing Law

21. This Agreement and all matters arising under it will be construed in accordance with the laws of British Columbia.

Waiver

22. Waiver of any breach of this Agreement is effective only if it is an express waiver in writing of the breach by the appropriate party.  A waiver of a breach under this Agreement does not operate as a waiver of any other breach of this Agreement.

Entire Agreement

23. This Agreement constitutes the entire agreement between the parties pertaining to the subject matter hereof and supersedes all prior agreements, understandings, negotiations and discussions, whether oral or written, and there are no warranties, representations or other agreements between the parties in connection with the subject matter hereof except as specifically set out herein.

Amendments in Writing

24. No supplement, modification, waiver or termination of this Agreement will be binding unless executed in writing by all the parties to this Agreement.

Miscellaneous

25. DU makes no representation that the Servient Land is fit for the use intended by the Owner and the Owner alone is responsible for obtaining any necessary permits or licences for such use of the Servient Land.

26. If the Servient Land is consolidated with other land to form a bigger lot, all provisions of this Agreement apply to such post subdivision or post consolidation land, without change (eg. Building footprints may only cover 10% of the area of such consolidated land, in the same area specified in this Agreement); provided that no further consideration is payable by DU.

Further Acts

27. The Owner and DU agree to do such other things and execute such other documents as are necessary to register this Agreement in the Land Title Office.

Time

28. Time is of the essence.

Priority of Agreement.

29. The Owner acknowledges that this Agreement will always have priority over any subsequent charges granted by or registered against the Owner for financing or otherwise except that the Transferee hereby consents to the grant of any mortgage or mortgages of the Land granted by the Transferor to any bank or credit union or arm’s length lender and agrees that any such mortgage or mortgages will have priority over the Rent Charge contained herein (but not over the balance of this Agreement), in the same manner and effect as if such mortgage or mortgages were executed and registered and fully advanced before any amount secured by the Rent Charge.  
Independent Legal Advice

30. The Owner acknowledges and agrees that the Owner has obtained, to the Owner’s satisfaction, independent legal advice from the Owner’s solicitor and tax advisor and acknowledges that the Owner does not rely on DU for any advice in this regard and that DU has made no representation or warranty whatsoever regarding this Agreement or its 

IN WITNESS WHEREOF the parties have executed this Agreement by signing the Form C comprised herein.

SCHEDULE A

[attach a copy of the Baseline Report]

SCHEDULE B

[Attach copy of subdivision plan creating the Servient Lands marked to show approximately the NW ¼  and SW ¼ of the plan]]

SCHEDULE C

[attach Environmental Report]

SCHEDULE D

[List of Permitted Encumbrances now registered against the Servient Land]

1. Zoning Regulation and Plan under the Aeronautics Act (Canada) T54793 Plan 61884

2. Annexed Easement 29/12/56764C

3. Registered Dyking or Drainage Charge Colebrook Dyke

4. SRW 56117C

5. SRW 344406C

6. SRW H42451

7. SRW U37151

8. Undersurface Rights AD235402

9. SRW BE363978

10. SRW BG61765

11. SRW BP240275
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