NOTE: Currently being reviewed by Corporate Counsel.

P & P: Legal Introduction

INTRODUCTION
Legal security is required for all DU projects to protect our investment and to ensure that we have the ongoing right to enter onto the land involved with any given project so we can construct, operate and maintain our works.

To attain legal security it is necessary to enter into formal written agreements with all landowners affected by our projects, whether they be private landowners, corporations, or government agencies.

As such, agreements are required for all land associated with any given project. If agreements are missing, our legal security is incomplete.

SIGNING AUTHORITIES – LAND AGREEMENTS

1. All persons authorized to sign legal agreements and contracts relating to land will do so only in accordance with approved signing authorities and established company policies and procedures.

2. All persons exercising these signing authorities are responsible for ensuring the sufficiency and validity of all agreements signed and that they are within and reflect established Company policy and procedures.

3. Signing authorities may be delegated in writing and by stating periods of time the delegation will take effect.

4. The exercise of all signing authorities will be monitored by Corporate Counsel and will be subject to audit by the Internal Auditor.

5. Staff are further responsible for ensuring that before any expenditures are made on any given project, that all required legal agreements have been obtained, and that all other legal requirements have been met.

6. The following signing authorities have been approved by our Board and apply to all legal agreements and contracts relating to land, for project development and project improvement purposes.

There shall be two categories of legal agreements and contracts relating to land, namely “standard” and “non-standard” agreements.

“Standard agreements” includes all agreements previously approved by Head Office in writing as standard agreements for use in the field. These normally appear on pre-printed forms or in a format previously approved by Head Office.

“Non-standard agreements” includes all other agreements related to land not included under the heading of “standard agreements”.

Signing authorities for both standard and non-standard agreements are similar to those activity authorization forms (greensheets).

I
STANDARD AGREEMENTS

Except as otherwise indicated, Provincial Managers have authority to sign all standard agreements referred to in the Policy and Procedure Manual, for projects within their provinces. For the time being, these include, and are limited to the following agreement types:

· Conservation Agreement

· Subsequent Land Agreement (SLA-77)

· Controlled Burning Consent

· Access Agreements

· Applications for Memorials under Provincial Water Rights Acts or Resources Acts

· Licenses or Agreements under Provincial Water Rights Acts or Resources Acts

· Caveats and Discharges of Caveats

· VLA Agreements

· Approved Provincial and Federal Crown Standard Agreements

· Other agreements as may be approved from time to time by Head Office, in writing

· SPRR Conservation Agreement (Saskatchewan only)

In the absence of the Provincial Manager, agreements may be signed by the Director of Conservation Programs, the Executive Vice President or the Secretary of the Company.

Any changes to “standard agreements”, other than those approved in the Policy and Procedure Manual will make the agreement “non-standard” and as such, it must be signed in accordance with the signing authorities relating to non-standard agreements.

II
NON-STANDARD AGREEMENTS

All non-standard agreements will be signed in accordance with the following:

1. Agreements of any value that do not contain any future liability for DU or obligations to repay money under any circumstances may be signed by the Provincial Manager or equivalent.

2. Agreements up to $100,000 of contribution to DU that contain DU liabilities or obligations may be signed by the Provincial Manager or equivalent. Such agreements must be reviewed by legal counsel, either local counsel or Corporate Counsel before signing.

3. Agreements greater than $100,000 that contain DU liabilities or obligations should be sent to Head Office for signature. Please send them directly to Corporate Counsel for review and he will pass them on to the appropriate person for signature, mostly likely the Director of Conservation Programs.

4. The Executive Vice President may sign all non-standard agreements on all projects for which he has authority to sign activity authorization forms. (For the time being, this is limited to project authorizations up to $500,000). In the absence of the Executive Vice President, the Secretary of the Company may sign.

5. For all projects in excess for $500,000, all non-standard agreements will be signed by the Executive Vice President and the Secretary of the Company. In the absence of either the Executive Vice President or the Secretary, a duly elected officer of the Company may sign in his place.

STANDARD AGREEMENTS

GENERAL

A number of land agreements as defined in the preceding section have been approved for use in the field, including the new Conservation Agreement.

These agreements are intended to meet most of our needs in regards to private and corporate landowners, and where appropriate, government agencies as well. Reference will be made to each of the major standard agreements and an explanation is provided in regards to its use.

Note the following rules:

1. As described under Project Authorization – General, an agreement may be in the process of negotiation at the time the greensheet is sent to Head Office for approval. Under these circumstances, a greensheet can be approved without the legal agreement.

2. However, the agreement must be entered into the Legal System by the provincial office as soon as practical after it is signed.

3. Every legal agreement must bear the project number, and landowner names and complete mailing addresses, including postal codes. This is necessary so that the agreement can be matched to the project and land parcels in the legal system.

4. Even though the greensheet may be approved, construction may not begin until the legal agreement has been signed.

CONSERVATION AGREEMENT

This agreement format was approved on October 1, 1983 and is intended to replace a number of older standard agreement formats previously used by the company. This agreement is a simple one page document which can be used not only with private landowners but also with corporations, municipalities and (where applicable) government agencies as well.

Flexibility in use of this agreement is achieved by staff being able to delete all or portions of the various clauses to impart different meanings to meet specific situations.

For illustrative purposes, we have included a copy of the Conservation Agreement on which marginal lettering appears (A to O). These letters do not appear on the field version of this agreement and are only included here to help in explaining how this agreement is to be used.

Section A is for the landowners’ name and address. When completing this section, the landowners’ full name should be used, and if the property covered by this agreement is owned by more than one landowner, all the owners’ full names should be included. Similarly, space is provided so that the landowners’ current mailing address and postal code can be inserted. In the case of corporations, their current business address should be indicated.

Section B is for the insertion of the legal description of the land owned by the “Grantor” and associated with the project. Where ever possible, legal descriptions are to be obtained from land titles offices and registry offices or from the landowners’ deed or title if he has it in his possession. In any event, legal descriptions are to be verified by staff one way or the other. Please insert the appropriate province for reference purposes.

If there is insufficient space to record the entire legal description, you should put it on a separate sheet of paper and attach it as a schedule to the agreement. This can be done by inserting the words “see attached schedule ___” in the space provided for the legal description. On your attachment you should use the following words to the describe the schedule:

“This is Schedule ___ referred to in the attached agreement between (Grantor’s Name) and Ducks Unlimited Canada made this ____ day of _______________, ______.”

Section C - no changes are permitted without Head Office approval.

Section D - no changes are permitted without Head Office approval.

Section E - This is the first right being granted to DU and is our authority to enter onto the grantor’s land. This can only be deleted where insisted upon by the grantor and then only in those situations where we do not have to go on the land for any reason whatsoever. This would likely occur only where we are bringing water onto the grantor’s land and do not require access for any other purpose including engineering and biological inspections.

Section F - This section describes what we intend on doing and can be modified in a number of ways to meet various situations.

As an example, if we are not doing any construction on the land and only require authority to flood, delete the following words from clause #2; “….right to construct the project consisting of a dam and/or other works, and the ….”. The paragraph would then read:

The xxxxxxxx right to bring onto and maintain on the land, a quantity of water as shown on a plan (#__________) prepared by ____________ and dated ___________, a copy of which is attached to this agreement as Schedule “___”.

Similarly, where no dam is being constructed, but only works (ie. level ditching, dykes, islands, etc.), you could delete the words “…a dam and/or other…” so that the clause then only refers to works.

A further example could be for those situations where we are not constructing a dam and are not bringing any additional water onto the grantor’s land. You could delete the words “,,,a dam and/or other…” and “…the right to bring onto and maintain on the land a quality of water, …”. The clause would then read:

The right to construct the project consisting of xxxxxxxxxx works, xxxxxxxxxx as shown on a plan (#______) prepared by ________________ and dated ____________, a copy of which is attached to this agreement as Schedule “___”.

As a final comment, the attachment of plans to the agreement is preferred. We recognize that plans may not always be available at the time agreements are signed, but even a simple sketch plan showing the project outline at FSL and the location of the proposed works is better than nothing. Where plans are attached, they should be referenced as a schedule and appropriate wording should be indicated on the plan, describing it as a schedule, in the same way as schedules are referred to in Section B above. If plans are not to be attached, delete the words: …a copy of which is attached to this agreement as Schedule “___”.

Section G is our authority operate and maintain the project and includes reference to a management plan. The management plan could be any attachment which deals with how or when control structures and works are to be operated etc. or any statements dealing with such things as controlled burnings, weed control or management of nesting habitat, etc. It is desirable that management plans be attached, if available, though this is not a formal requirement. If they are not to be attached, the following words should be deleted from clause #3, “…as outlined in the attached management plan.” Where staff choose to attach some form of management plan, they shall be worded in such a way as to simply reflect a general intention to do what’s provided for in them, and not as a commitment or undertaking on our part. Where any other parts of clause #3 do not apply to the project in question, they should be deleted, ie. if we are not responsible for operating the project or if there are no operations associated with it, then delete the word “…operate…” (refer to section re: Management Plans and Schedules).

Section H - This clause may be deleted in its entirety where the grantor insists that it be, otherwise it is to be left in. Staff are to familiarize themselves with our current corporate policy in regards to registration of legal agreements. (Please refer to section re: Registration of Agreements, Caveats, Water Rights Licensing).

Section I - This part of the agreement has been left blank and is to be used where additional clauses are required in the agreement such as commitments on the part of DU to provide certain works etc. for the benefit of the grantor or where the grantor is extending additional rights to DU (refer to section re: Landowner Benefits).

Section J - This section sets out the term of the agreement. Any changes in the term to something less than 21 years will automatically render this agreement “non-standard”. With the exception of increasing the number of years, no other changes are permitted to this section without Head Office approval. (Please refer to section re: 25 Year Term.)

Section K - No changes allowed.

Section L - The agreement is to be dated the last day on which it is signed, whether by the grantor or by DU.

Section M - This is the part of the agreement which must be signed by the grantor.

If the grantor is a corporation or municipality etc., the name of the company is to be inserted above the first signing line, opposite the date of the agreement. All signatures by grantors are to be in full, as their name appears at the top of the agreement, and are to be witnessed (please refer to section re: Execution of Agreements, Witnesses and Use of Corporate Seal).

Section N - This part of the agreement is to be signed by an authorized representative of DU in accordance with establishing signing. All DU signatures are to be appropriately witnessed. The position of the person signing on behalf of DU is also to be indicated.

Section O - This part of agreement is for reference purposes. The appropriate project name and number is to be inserted when completing this agreement.

General

· all deletions are to be made by crossing out the words which are not required or by x-ing” out those portions with a typewriter.

· all deletions are to be initialed by the grantor and DU at the time of signing. This is done by the person who is signing, affixing his or her initials in the left-hand margin opposite the lines on which the words are deleted.

Example:

“AB”

(3) The right to xxxxxxxxx manage and maintain the project as outlined

initials                   in the attached management plan.

here

· Use of this agreement is subject to all other applicable policies and procedures

as may appear in this manual, from time to time.

The foregoing is a brief outline of how to use the Conservation Agreement. If you have any questions or concerns please refer them to Head Office for advice.

CONSERVATION AGREEMENT

Section A

BETWEEN: _______________________ of __________________________, (called throughout the “Grantor”, and Ducks Unlimited Canada, a Corporation having its head office at P.O. Box 1160, Stonewall, Manitoba, (called throughout “DU”).

Section B

AS the Grantor is the owner of the following land, in the Province of ____________, (called throughout “the land”), legally described as:

Section C

AND AS DU wishes to develop the land to maintain and improve it as a habitat for wildlife and waterfowl, (called throughout “the project”);

Section D

AND AS the Grantor and DU agree that mutual benefits will result from the project, and in consideration of the sum of one dollar ($1.00) and other good and valuable consideration now paid by DU to the Grantor (receipt of which is acknowledged), the parties agree as follows:

The Grantor grants to DU:

Section E

1. The right to enter into and on a right of way along and over the land for the purposes of this agreement.

Section F

2. The right to construct the project consisting of a dam and/or other works, and the right to bring onto and maintain on the land a quantity of water, as shown on a plan (#________) prepared by ______________________ and dated ______________, a copy of which is attached to this agreement as Schedule “___”.

Section G

3. The right to operate, manage and maintain the project as outlined in the attached management plan.

Section H

4. The right to register this agreement with the Land Titles Office.

Sections I and J

This agreement shall be for a term of 21 years from the date hereof and shall be automatically renewed from year to year thereafter, provided that any renewal may be terminated by either party giving one calendar years written notice.

Section K

This agreement shall run with the land.

Section L

DATED the ___ day of _________, ____.

Section M

_____________________________

____________________________

Witness




Grantor

_____________________________

____________________________

Witness




Grantor







DUCKS UNLIMITED CANADA

Section N
_____________________________
PER: ______________________________,

Witness







Title

_________________________________________________________________

Section O

Project Name: ____________________________
Project No.: _____________









L/033/8310

VLA AGREEMENTS

These forms (L/012/8311) have been approved by the Veterans’ Land Act authorities and reflect the most recent changes agreed to be DU.

The agreements are to be signed by the owner (ie. The Director, VLA) and the consent form by the individual (veteran) purchasing the land.

These agreements should be prepared in triplicate (one for VLA, one for the purchaser and one for DU) unless additional signed copies are required for water rights licensing or registration purposes.

PROVINCIAL AND FEDERAL CROWN AGREEMENTS

Due to the localized application of these agreements or their limited application and use, we will not present any detailed statement about them in the Policy and Procedure Manual.

Until further notice, all provinces in which Standard Provincial Crown standard agreements have been negotiated and approved by Head Office, are permitted to continue to use same in accordance with established policies and procedures and signing authorities as appear in this manual.

This applies equally to all Federal agreement formats approved for use by Head Office, ie. Canadian Wildlife Service agreement.

CONTROLLED BURNING CONSENT

To be used when undertaking controlled burning on completed project areas.

Before burning is undertaken the Controller must be provided with a list of projects to be burned and precautions to be taken to ensure burning is indeed controlled. This information will be provided to the insurance company.

The field person in charge of the burning operation may sign the letter to the landowner (see Controlled Burning Consent Form below).

EXAMPLE:

(TO BE TYPED ON LETTERHEAD)

Date

Address of Landowner

Dear

Project File No.

Our agreement with you dated the ___ day of _____________, ______ has resulted in an improvement of the area for waterfowl and other wildlife. We feel that additional benefits would result if certain controlled burning was done in the area of the existing project. We invite your authorization  to carry out controlled burning on the following land:

We would like your consent on a copy of this letter, for attachment to the agreement; the other copy being for your file.

Our thanks for your continued cooperation.

DUCKS UNLIMITED CANADA

Per: _______________________________

In consideration of the benefits to be derived from the said controlled burning and in consideration of the sum of $1.00 now paid by Ducks Unlimited Canada to me (receipt whereof is hereby acknowledged). I hereby authorize Ducks Unlimited Canada to carry out the controlled burning.

DATED the ___ day of ________________, ______.

Signed, sealed and delivered in the presence of:

_____________________________

____________________________

Witness




Signature

SUBSEQUENT LAND AGREEMENT (L/007/7701)
To be used for additional project improvements to existing projects.

To be attached to the existing agreement.

Distribution

1 original signed copy for landowner

1 original signed copy for Ducks Unlimited

SIGNING AUTHORITY

Please refer to the section on Signing Authorities.

It is preferred that this agreement not be used and that the new Conservation agreement be used instead, to cover the entire project.

Memorandum


Date

To:
______________________________


______________________________


______________________________

Our agreement with you dated the ___ day of _________, ______, has resulted in an improvement of the area for waterfowl and other wildlife. We feel that greater benefits would result if nesting islands, loafing bars, and open water areas were created.

We invite your authorization to carry out  on (land), the additional works outlined on the attached sketch on the understanding that the control of water levels would not exceed the limits prescribed in our license without your approval and that of the Water Resources Branch.

We would welcome your consent on a copy of this memorandum, for attachment to the agreement; the other copy and sketch being for your file.

Our thanks for continued cooperation.

I hereby authorize you to carry out the 

additional works outlined on the attached

DUCKS UNLIMITED CANADA

sketch on the property described above








Per: ________________________

_____________________________


____________________________

Date






Signature

L/007/770l

ACCESS AGREEMENT

DU staff sometimes find it necessary to acquire access over lands that are not adjacent to or connected to a DU project, or proposed development.

Our standard agreements do not apply in these cases.

Legal opinion suggests DU not have a standard form but simply draft a letter to be signed by both parties.

NON-STANDARD AGREEMENTS

GENERAL

As previously defined, non-standard agreements are those which are developed on an individual basis to cover unique situations which cannot be dealt with by using our standard formats.

In preparing non-standard agreements, staff must insure that they maintain consistency both in regards to the approved project proposal and also project cost. Similarly, when using agreements from other projects as precedents for new non-standard agreements staff should keep in mind that these earlier agreements may not be the best or most appropriate to use as they were designed to deal with a specific set of circumstances which may have changed significantly in regards to the project now under consideration.

Any reference to construction of specific works or to specific water levels should be dealt with in attached general construction plans and management plans. At the very least, staff should be indicating by way of attached plans the property to be effected by the project at FSL.

The right to register and a release clause should also be sought in all cases.

COST-SHARING AGREEMENTS

All non-standard cost-sharing agreements must include an upper maximum limit of DU’s financial responsibility in regards to the construction, operation and maintenance of any works contemplated in that agreement, where the project is designed and constructed by others.

In those cases where the project is being designed and constructed by DU, the agreement should contain a clear statement in regards to the amounts being contributed by the other party including what items they are responsible for and when and how payment is to be made.

AGREEMENTS OVER $500,000

Non-standard agreements on projects over $500,000 must be reviewed and approved by Head Office (ie. Chief Engineer, Chief Biologist) before being submitted for execution.

PAYMENTS FOR WATER

The company is not prepared to enter into agreements in which we are obligating ourselves to pay water user charges, except as approved by the Executive Vice President. As such, staff must insure when drafting non-standard agreements that any commitments or obligations on our part are not associated with paying for water.

SAMPLE WORDINGS

In drafting Non-standard Agreements, staff should refer to the following samples of wording which can be used in setting up the agreement.

Corporate Counsel has access to a number of precedents to assist in the drafting of Non-standard Agreements.

Heading

1. AGREEMENT dated the ___ day of ________, ______.

2. (This) AGREEMENT made in duplicate this ___ day of __________, ______.

Parties

BETWEEN:

1. John Doe of the __________ of ______________, in the ​​​​​​​​​​​​​​​​_________________ of ___________________________, (hereinafter referred to as the “grantor”/”licensor”/”owner”)

2. Her Majesty the Queen in the Right of the Province of _________________, herein represented by the Minister of _____________________, (hereinafter referred to as the “Minister”)

3. The Government of the Province of ______________, herein represented by the Minister of ___________________, (hereinafter referred to as “the Province”/”the Government”)

4. Ducks Unlimited Canada, a corporation having its Head Office at Oak Hammock Marsh, Province of Manitoba, (hereinafter referred to/called “the Corporation”/”DU”/”licensee”).

Signatures

1. Signed and delivered by the parties hereto on the day and year first above written.

2. Signed and delivered by the parties hereto this ___ day of _________, ______.

3. In witness hereof the parties hereto have affixed their respective corporate seals attested at the hands of their proper officers in that behalf, the day and year first above written.

