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Sample Covenant Terms & Restrictions

A. The “Transferor” is the registered owner (the “Owner”) of the lands and premises described in item 2 of the Form C comprised herein (the “Servient Land”).
B. The “Transferee” is Ducks Unlimited Canada (“DU”).

C. DU has been designated by the Minister of Environment, Lands and Parks under section 219(3)(c) of the Land Title Act as a person in favour of whom covenants under s. 219(4) may be registered, provided it obtains the consent to the registration of such covenants by the Agricultural Land Commission; the Agricultural Land Commission has approved the registration of this Agreement.  

D. The Owner wishes to ensure that the Servient Lands continue to function as a traditional soil based farm for the benefit of agriculture and for the benefit of waterfowl by providing waterfowl habitat, all subject to the terms and conditions contained herein.

E. DU is authorized as a person in favour of whom statutory rights of way under s. 218 may be registered.  

F. A statutory right of way pursuant to s. 218 of the Land Title Act in favour of the Transferee is necessary for the operation and maintenance of the s. 219 covenant contained in this Agreement. 

Now, therefore, in consideration of the payment of an amount equal to the lesser of 35% of  (i) the 2003 appraised value of the Servient Lands and (ii) the purchase price paid by the Owner to purchase the Servient Lands now paid by DU to the Owner (the receipt and sufficiency of which is hereby acknowledged by the Owner), and in consideration of the premises set out above and the covenants set out below, the parties agree as follows:

Section 219 Conservation Covenant

1. Pursuant to s. 219(4) of the Land Title Act, the Owner covenants not to do (or allow to be done) any of the following on the Servient Land:

(a) alter or interfere with the hydrology other than in accordance with “normal farm practice” as defined in the Farm Practices Protection (Right to Farm) Act RSBC 1996 and Regulations and amendments thereto;

(b) alter or interfere with any lake, pond, wetland, water course or other body of water other than in accordance with “normal farm practice” as defined in the Farm Practices Protection (Right to Farm) Act RSBC 1996 and Regulations and amendments thereto;

(c) apply or introduce herbicides, insecticides, pesticides, chemicals or any other toxic materials of any kind except in compliance with statutes and regulations and guidelines set by the Province of British Columbia and the Government of Canada;

(d) remove “soil” or place “fill”, or any matter, including fill, soil, gravel, rock, rubbish, ashes, garbage, waste or other material foreign to the Servient Land, on the Servient Land except as may be permitted the BC Agricultural Land Commission Act 2002 and Regulations thereunder, as amended from time to time; where the Servient Lands are deemed to be “agricultural land” and the terms “soil”, “fill” and “agricultural land” are as defined in the BC Agricultural Land Commission Act 2002, as amended from time to time;

(e) erect, place or build any fixtures or improvements, including buildings, electronic communication devices, cell phone transmitters, roads and parking lots (other than benches, nesting boxes, or signs) other than farm and residential buildings and improvements;

(f) excessive use motorized equipment, including snowmobiles, motorcycles, all-terrain vehicles; provided that the use of farm equipment and farm vehicles is permitted;

(g) subdivide the Servient Land; provided that the Owner may consolidate the Servient Land with any adjacent lands provided that the charge of this Agreement is extended across such adjacent lands without any payment being made by DU over and above DU’s payment of consideration under this Agreement;

(h) grant any easement or right of way; 

(i) grant any lease except with the prior written consent of DU; provided that any commercial or farming lease or license will be substantially in DU’s standard form from time to time and where a residential lease will be in the form required by the BC Residential Tenancy Act; 

except if such acts have the prior written approval of DU.

2. Notwithstanding anything to the contrary in this Agreement and with the intent that this Section 2 shall prevail over any other provision of this Agreement to the extent of any conflict, the Owner will continue the soil-based (eg. no glass green houses or use of any other equipment or structures which would prevent waterfowl being able to land, rest and feed on the earth of the Servient Land, all as part of the normal waterfowl lifestyle, including over-wintering) agricultural use of the Servient Land in the manner described in the “Baseline Report”, a copy of which is attached as Schedule A to this Agreement, as may be amended from time to time with the prior written agreement of the Owner and DU.  The Owner and DU agree that the agricultural use described in the Baseline Report will always be subject to the following conditions:

(a) The Owner will not cultivate any berries, except on compliance with the following conditions and with the prior approval of DU:

(i) The Owner may cultivate berries with a commercial life expectancy of less than 10 years such as raspberries, blackcurrents and strawberries (eg. no cranberries or blueberries).

(ii) For every acre of the Servient Land planted with berries by the Owner, the Owner will plant and manage not less than 2 acres of the Servient Land with waterfowl friendly crops as approved by DU.

(iii) The area of the Servient Land which is planted with berries may not at any time exceed 20% of the area of the Servient Land.

(iv) The Owner is responsible for carrying out and paying for the cost of rehabilitation of the Servient Land back to the type of habitat or use present prior to berry cultivation or to a different habitat or use in compliance with the Baseline Report or otherwise agreeable to DU.

(b) The Owner may carry out on-going maintenance in the operation of the permitted farming activities, including clearing and realignment of ditches.

(c) At the time of this Agreement there are several farming buildings on the Servient Land.  The Owner may at any time renovate existing buildings and construct new buildings provided that:

(i)
 DU first consents in writing to the footprint and location of any new construction and, if there is any increase in footprint, any new renovation;

(ii)
the Owner provides to DU a copy of all permits required required; 

(iii)
the aggregate footprint of all building and improvements including the proposed buildings and improvements does not at any time exceed 10% of the area of the Servient Land;

(iv) subject to paragraph (v) below, all building(s) (single family and farm buildings) and improvements constructed after the date of this Agreement will be constructed within a 20 acre area within the NW ¼ of the Servient Land shown approximately in heavy black outline on the copy of the subdivision plan creating the Servient Lands attached here to as Schedule B;

(v) one single family residential dwelling may be constructed within an approximately 20 acre area within the SW ¼ of the Servient Land shown approximately in “/////”on the copy of the subdivision plan creating the Servient Lands attached hereto as Schedule B.

(vi) one shelter for farm animals may be constructed in the Easterrn section of the Servient Lands directly East of the slough and adjacent to Highway 99, in the area shown approximately in “●●●” on the copy of the subdivision plan creating the Servient Lands attached hereto as Schedule B

(d) The Owner may change or add to his farm equipment from time to time, provided that any new or modified farm equipment is not of greater danger to waterfowl than is the existing farm equipment as at the date of this Agreement.

(e) The Owner will at all times carry not less than $2,000,000 per occurrence third party liability insurance coverage which names DU as an additional insured; which provides that the insurer will give DU at least 30 days’ notice of cancellation of such insurance coverage.  This insurance amount will be adjusted on January 1 of each year commencing January 1, 2005 by the percentage increase or decrease in the Consumer Price Index between the prior January 1 and December 31. 

Statutory Right of Way

3. Pursuant to the Land Title Act, s. 218, the Owner hereby grants to DU (and its officers, employees, contractors or agents or invitees) the non-exclusive right to enter over and on the Servient Land (the “Statutory Right of Way”) for the following purposes:

(a) to monitor the compliance of the Owner with the terms of this Agreement;

(b) to observe the migratory, breeding and other habits of waterfowl;

(c) to collect samples and specimens of flora and fauna (not including domesticated cows)  for the purpose of study, display and research;

(d) to make such alterations to the landscape, hydrology, flora and fauna on the Servient Land as DU and the Owner consider desirable to protect, preserve, conserve, maintain, enhance or restore the Servient Land as a habitat for waterfowl provided that exercise of the Statutory Right of Way under this paragraph (d) is subject to the rights of the Owner to carry out its use of the Servient Land pursuant to the Section 219 Covenant comprised herein; and

(e) cure a default of the Owner under this Agreement;

all provided that DU will not interfere with the Owner’s peaceful and reasonable enjoyment of the Servient Land, unless DU requires access to cure a default of the Owner under this Agreement.   For greater certainty, but without limitation, DU may conduct 3 inspections of the Servient Land per annum.

Grantee’s Right to Cure Breaches

4. If the Owner breaches this Agreement and has not cured the breach, or is not diligently proceeding to cure the breach, within 60 days after a written notice to cure has been delivered by DU to the Owner at the address for the Owner shown on the title to the Servient Land, DU (and DU’s agents and employees) may (in addition to any other remedies to which DU is entitled under this Agreement) enter on to the Servient Land, pursuant to the Statutory Right of Way, and do such things as DU reasonably considers necessary to cure the default of the Owner.  

5. All amounts reasonably expended by DU under this section will constitute a debt owed by the Owner to DU, payable on demand, and which will accrue interest, before and after judgment, at 10% p.a., calculated monthly from the date of demand for payment until paid. 

Another example:

NOW THEREFORE in consideration of the premises and the covenants contained herein and for other valuable consideration, the receipt and sufficiency of which is hereby acknowledged by the parties, the parties hereto covenant and agree with the other as follows:

1. The Grantor covenants and agrees to use, administer and manage the Lands in a manner which shall protect, preserve, conserve, restore and enhance the ecosystems and biodiversity of the Lands and without limiting the generality of the foregoing:

not to subdivide, sell, transfer, or grant any easement, right of way, license or lease over all or part of the Lands without the prior written consent of the Grantees;

(a) not to remove, destroy or cut, or permit the removal, destruction or cutting of any indigenous vegetation on the Lands except as is necessary to implement the park management plan referred to in section 2 herein or with the prior written approval of the Grantees.   Notwithstanding the foregoing, if any living or dead tree on the Lands poses an imminent threat to the safety of any person, that tree may be cut down or trimmed without the prior written consent of the Grantees.   The Grantor shall leave any cut tree or trimmings on the Lands unless such action shall constitute a fire hazard;

(b) not to use pesticides, herbicides or any other deleterious substance of any kind on the Lands;

(c) design and construct any park improvements on the Lands so as to cause a minimum of disturbance to the natural drainage patterns of the Lands;

(d) not to lay down, install, place or deposit any impervious material or surface on or within the Lands for road, parking or trail purposes; and

(e)
not to build, construct, erect or alter any structure, building or improvement on the Lands except in accordance with the park management plan prepared in accordance with section 2 herein, unless the prior written approval of the Grantees has been obtained.

2. The Grantor shall indemnify and keep indemnified the Grantees and each of them from any and all claim, clauses of action, suits, demands, fines, penalties, costs or expenses or legal fees whatsoever which anyone has or may have against the Grantees for any loss or damage or injury, including economic loss, arising out of or connected with the breach of any covenant to this Agreement.

3. The grantor hereby releases and forever discharges the Grantees and each of them of and from any claim, causes or action, suits, demands, fines, penalties, costs or expenses or legal fees whatsoever which the Grantor can or may have against the Grantees for any loss or damage or injury, including economic loss, that the Grantor may sustain or suffer arising out of or connected with the breach of any covenant in this Agreement.

4. The Grantor covenants and agrees that this Agreement shall take precedence over the Plan or any amendments thereto and that the Grantor shall not adopt a park management plan by bylaw or otherwise that contravenes this agreement. 

5. The Grantor and the Grantees agree that the enforcement of this agreement shall be entirely within the discretion of the Grantees and that the execution and registration of this covenant against the title to the Lands shall not be interpreted as creating any duty on the part of the Grantees to the Grantor or to any other person to enforce any provision or the breach of any provision of this Agreement.

6. The Grantor covenants and agrees for itself, its heirs, executors and assigns that it will at all times perform and observe the requirements and restrictions hereinbefore set out and they shall be binding upon the Grantor as personal covenants only during the period of the Grantor’s respective ownership of any interest in the Lands.

7. The restrictions and covenants herein contained shall be covenants running with the Lands and shall be perpetual and shall be registered in the Victoria Land Title Office pursuant to Section 219 of the Land Title Act as covenants in favour of the Grantees and as a first charge on the title of the Lands.

8. This Agreement shall ensure to the benefit of and shall be binding upon the parties hereto and their respective heirs, executors, successors and assigns.

9. Whenever the expression “Grantor”, Grantee” and “Grantees” are used herein the same shall be construed as meaning the plural, feminine or body corporate where the context or the parties so require.

IN WITNESS WHEREOF the parties hereto hereby acknowledge that this Agreement has been duly executed and delivered by the parties executing Form C attached hereto.

END OF DOCUMENT
Provided by Ducks Unlimited and Comox Valley Land Trust


