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TERMS OF INSTRUMENT ‑ PART 2

Section 219 Conservation Covenant and

Section 218 Statutory Right of Way

This Instrument dated for reference only <*>, 2005 is

AMONG:

BRIAN NEIL BLOOMFIELD and JUDITH MAY BLOOMFIELD (“The Owner”)

AND:

COMOX VALLEY LAND TRUST, a society registered in British Columbia (Registration No. S-39579), with its registered office at 221 - 2270 Cliffe Avenue, Courtenay, B.C., PO Box 3462, Courtenay, B.C. V9N 5N5
AND:

THE NATURE TRUST OF BRITISH COLUMBIA, a society registered in British Columbia (Registration No. 9934 XS), with its registered office at 260 - 1000 Roosevelt Crescent, North Vancouver, BC V7P 1M3

AND:

COASTAL COMMUNITY CREDIT UNION (as to Consent and Priority Agreement attached to this Instrument as Schedule “C”)

(collectively, the “Parties”)

WHEREAS:

A. This Instrument grants charges over the parcel of land described in Item 2 of Part 1 of this General Instrument (the “Land”);
B. The Owner is the registered owner of the Land;
C. The mainstem of Millard Creek borders the west corner of the Land, and a side channel (the Rearing Channel) of Millard Creek runs through the Covenant Area on the Land.  These watercourses provides important spawning, rearing and refuge habitat for salmonids and other fish species;
D. The Land falls within the Agricultural Land Reserve, and the portion of the Land outside the Covenant Area possesses important agricultural values;

E. The Covenant Area within the Land contains habitat recognized by the provincial Sensitive Ecosystem Inventory and is an essential buffer protecting Millard Creek and the Rearing Channel. The Covenant Area forms part of a wildlife corridor along Millard Creek, allowing wildlife passage from the headwaters to the estuary, and contains a number of mature second-growth trees, wildlife trees and other flora, fauna and natural features of great importance to the Owner, to the Covenant Holders, and to the public;

F. Restrictions on the use of the Covenant Area are needed to maintain the Rearing Channel as rearing and refuge habitat for salmonids and other fish  species and to maintain the Covenant Area as wildlife habitat;

G. The soil structure and high water table in the Covenant Area limit its usefulness for agriculture without extensive drainage. The Covenant Area occupies a low area constraining the meander corridor of Millard Creek and the Rearing Channel to their present location, with drainage towards the neighbouring property to the northeast;
H. The Owner wishes to grant the Covenant Holders a covenant pursuant to section 219 of the Land Title Act, to restrict the use of the Covenant Area;
I. A statutory right of way pursuant to section 218 of the Land Title Act in favour of the Covenant Holders is necessary for the operation and maintenance of the undertakings of the Covenant Holders;
J. This Instrument is consistent with the Millard/Piercy Watershed Protection Plan, the intent of which is to preserve Millard and Piercy Creeks and their tributaries in their Natural State, for spawning, rearing and refuge purposes, and a copy of which is on file with each of the parties at the addresses set out in section 12.4;

K. The Coastal Community Credit Union is the owner of a mortgage of the Land registered in the Land Title Office under EV 153652, (the “Mortgage”) and has agreed, in accordance with the Consent and Priority Agreement attached to this Instrument as Schedule “C”, to grant priority over the Mortgage for the interests in the Land created by this Instrument, with the exception of the Rent Charge; 

L. The CV Land Trust has been designated by the Minister of Sustainable Resource Management as a person authorized to accept covenants under section 219 and as a person authorized to accept statutory rights of way pursuant to section 218 of the Land Title Act;

M. The Nature Trust of BC has been designated by the Minister of Sustainable Resource Management as a person authorized to accept covenants under section 219 and as a person authorized to accept statutory rights of way pursuant to section 218 of the Land Title Act; and

NOW THEREFORE in consideration of the payment of two dollars ($2.00) by each of the Covenant Holders to each of the Owner and the Credit Union, the receipt and sufficiency of which is acknowledged by each of the Owner and the Credit Union, and in consideration of the promises exchanged below, the parties agree as follows, in accordance with sections 218 and 219 of the Land Title Act:

ARTICLE 1
INTERPRETATION

1.1
Definitions

In this Instrument:
(a) “Amenity” includes any natural, scientific, environmental, wildlife, plant life or cultural value relating to the Covenant Area, including the Rearing Channel;

(b) “Business Day” means any day on which the Land Title Office in Victoria BC is open for business;

(c) “Covenant Area” means that part of the Land outlined in heavy line on the Plan, and includes any natural, scientific, environmental, wildlife, plant life, agricultural or cultural value relating to the Covenant Area;
(d) “Covenant Holder” means, unless the context otherwise requires, CV Land Trust or the Nature Trust of BC singularly;

(e) "Covenant Holders" means, unless the context otherwise requires, the CV Land Trust and the Nature Trust of BC collectively;

(f) "CPI" means the All-Items Consumer Price Index published by Statistics Canada, or its successor in function, for Vancouver, British Columbia, where 2005 equals 100;

(g)  “CV Land Trust” means, unless the context otherwise requires, the Comox Valley Land Trust, a society registered in British Columbia (Registration No. S-39579) and includes its permitted successors and assigns;

(h) “Forest Management Zone” means that portion of the Covenant Area lying outside the Streamside Leave Zone, and identified as such in the Report;
(i) "Land" means the parcel of land as described in Item 2 of Part 1 of the General Instrument;

(j) “Large Woody Debris” means any piece of wood with a diameter greater than 10 centimetres and a length greater than 3 metres, extending partway into the stream channel;

(k) “Millard Creek” means the stream with the Stream Gazette Name Millard Creek, which is described in the Report and includes all watercourses and waterbodies on the Covenant Area that are contiguous with or connected to Millard Creek; 

(l) “Native Vegetation” means flora that is indigenous to the coastal region of British Columbia;

(m) "Natural State” means the state of the Covenant Area and the Amenities, as described in the Report with: 

(i) such gradual changes thereto as occur over time as a result of natural processes, including windthrow and usual seasonal flooding and erosion; and

(ii)
such changes thereto as may from time to time take place as a result of the use of the Covenant Area in compliance with the provisions of this Instrument;

(n) "Nature Trust of BC” means, unless the context otherwise requires, The Nature Trust of British Columbia, a society registered in British Columbia (Registration No. 9934 XS), and includes its permitted successors and assigns;
(o) “Notice of Enforcement" means a notice of enforcement given under section 11.8;
(p) "Owner", unless the context otherwise requires, means Brian Neil Bloomfield and Judith May Bloomfield, and their heirs, executors, administrators, successors and assigns, including, without limitation, the subsequent owners of the Land;
(q) “Plan” means the Reference Plan of <*> representing a survey superintended by <*> B.C.L.S. completed <*> and deposited in the Victoria Land Title Office under number VIP NUMBER, a reduced copy of which is attached to this Instrument as Schedule “A”;
(r) “Rearing Channel” means the side channel of Millard Creek, which runs through the Covenant Area and includes all watercourses and waterbodies on the Covenant Area that are contiguous with or connected to the Rearing Channel;
(s) "Rent Charge" means the rent charge granted by the Owner under article 11;
(t) "Rent Charge Amount" means the amount set out in article 11, the payment of which is secured by the Rent Charge;
(u) "Report" means the baseline documentation report that describes the Covenant Area and the Amenities as of the date of registration of this Instrument, in the form of text, maps, photographs and other records of the Covenant Area and the Amenities, a complete copy of which is on file with each of the parties at the addresses set out in article 12 and an abbreviated version of which is attached to this Instrument as Schedule “B”;

(v) “Streamside Leave Zone” means that part of the Covenant Area identified as such in the Report:

(i) that needs to remain in its Natural State to protect the significant natural, environmental, wildlife, plant life and ecological values of the Land ; and 

(ii) that is generally within, and does not extend beyond:

A. the outer limits of the Watercourses  identified as such in the Report; and 

B. that portion of the Covenant Area acting as buffers between the Watercourses and the Forest Management Zone and being within 15 metres of the outer limits of the Watercourses;

all as finally determined by the Covenant Holders;
(w) “Watercourses” means Millard Creek and the Rearing Channel;

(x) “Wildlife Tree” means any standing or fallen dead or dying tree over 40 cm in diameter at breast height.

1.2
Where this Instrument says something is in the "sole discretion" of a party, that thing is within the sole, absolute and unfettered discretion of that party.

1.3
This Instrument shall be interpreted in accordance with the laws of British Columbia and the laws of Canada applicable in British Columbia.

1.4
This Instrument is comprised of the recitation of the parties, the recitals to this Instrument, the schedules to this Instrument and Part 1 of the Land Title Act Form C to which this Instrument is attached.

1.5
In this Instrument:

(a) reference to the singular includes a reference to the plural, and vice versa, unless the context requires otherwise;

(b) where a word or expression is defined in this Instrument, other parts of speech and grammatical forms of the same word or expression have corresponding meanings;

(c) reference to a particular numbered section or article, or to a particular lettered schedule, is a reference to the correspondingly numbered or lettered article, section or schedule of this Instrument;

(d) article and section headings have been inserted for ease of reference only and are not to be used in interpreting this Instrument;

(e) the word "enactment" has the meaning given to it in the Interpretation Act (British Columbia) on the reference date of this Instrument;

(f) reference to any enactment is a reference to that enactment as consolidated, revised, amended, re-enacted or replaced, unless otherwise expressly provided;

(g) reference to a "party" or the "parties" is a reference to a party, or the parties, to this Instrument and their respective heirs, executors, administrators, successors and assigns except that the Credit Union is a party hereto only for the purposes of article 14 hereof; and

(h) reference to a "day", "month" or "year" is a reference to a calendar day, calendar month, or calendar year, as the case may be, unless otherwise expressly provided.

1.6
Baseline Documentation Report
(a) The parties agree that the state of the Covenant Area and the Amenities is described as at April 1, 2004 in the Report; and

(b) The parties agree that the Report is intended to serve as an objective information baseline for monitoring compliance with the terms of this Instrument.
Article 2
Representations and Warranties

2.1
The Owner warrants that the facts set out in Recitals B, H and K are true as of the date of this Instrument.

2.2
The CV Land Trust warrants that the facts set out in Recital L are true as of the date of this Instrument.

2.3
The Nature Trust of BC warrants that the facts set out in Recital M are true as of the date of this Instrument.

2.4
The parties warrant that the facts set out in Recitals A, C, D, E, F, G, I and J are true as of the date of this Instrument.
ARTICLE 3
INTENT and effect OF INSTRUMENT

3.1
Protect the Watercourses and Wildlife Habitat Values
The parties each agree that the general intent of this Instrument is to:

(a) protect, preserve, conserve, maintain, enhance or restore the Covenant Area and the Amenities in a Natural State;

(b) protect, preserve, conserve, maintain, enhance or restore the rearing, refuge and spawning capacity of the Watercourses for salmonids and other fish species;

(c) permit enhancement work approved by the Federal Ministry administering the Fisheries Act;
(d) protect, preserve, conserve, maintain, enhance or restore the Covenant Area and the Amenities as birthing, rearing and refuge habitat for wildlife, and as part of the existing wildlife corridor allowing wildlife passage along Millard Creek from the headwaters to the estuary;
(e) protect, preserve, conserve, maintain, enhance or restore the diversity of age and species of the forest on the Covenant Area;
(f) protect, preserve, conserve and maintain Wildlife Trees on the Covenant Area; and
(g) prevent any occupation or use of the Covenant Area that will impair or interfere with the Natural State of the Covenant Area or the Amenities as set out in the Report; and
the parties agree that this Instrument is to be interpreted, performed and applied accordingly.

3.2 Covenant Perpetual

The interests in the Land hereby created by this Instrument shall be perpetual to reflect the public interest in the protection, preservation, conservation, maintenance, enhancement and restoration of the Covenant Area and the Amenities. It is acknowledged by the Owner that the Covenant Holders have entered into this Instrument for charitable purposes and that those purposes will not in any manner be affected or made obsolete by changes in the character of the Land or the neighbourhood in which the Land is situated.

3.3 Roles of Covenant Holders

In the exercise and enforcement of the rights and interests in the Land created hereunder the role of CV Land Trust shall be primary and that of the Nature Trust of BC shall be secondary and the parties agree as follows in that regard:

(a) despite the immediate rights and interests in the Land created in favour of the Covenant Holders by this Instrument, the Covenant Holders shall only exercise and enforce such rights and interests at their sole discretion and provided that they shall have the financial and staff resources available for such exercise and enforcement; and

(b) where notice to the Covenant Holders or consent or approval of the Covenant Holders is required under the provisions of this Instrument, it shall be sufficient for the Owner to provide notice to or receive consent or approval from the CV Land Trust only, unless the Nature Trust of BC has given notice in writing to the contrary to the other parties.

ARTICLE 4
no reliance
4.1 As to Legal Matters

The Owner acknowledges and agrees that:

(a) the Owner does not rely, and has not relied on either of the Covenant Holders for advice as to the meaning and effect of this Instrument; and 

(b) neither of the Covenant Holders has given any representation or warranty to the Owner as to the meaning and effect of this Instrument.

4.2 As to Tax Matters

The Owner acknowledges and agrees that:

(a) the Owner does not rely and has not relied on either of the Covenant Holders for advice as to the effect of this Instrument, and the interests in the Land created hereunder, on the property taxes payable in respect of the Land, or on the income taxes payable by the Owner; and 

(b) neither of the Covenant Holders has given any representation or warranty to the Owner as to the effect of this Instrument, and the interests in the Land created hereunder, on the property taxes payable in respect of the Land or on the income taxes payable by the Owner.

ARTICLE 5
Section 219 Covenant 

5.1
Restrictions on Use
Except as expressly permitted in this Instrument, the Owner must not do anything, omit to do anything, allow anything to be done, or allow the omission of anything, that does or could reasonably be expected to destroy, impair, diminish, negatively affect, or alter the Covenant Area or the Amenities from the condition described in the Report. 

5.2
Without restricting the generality of section 5.1, the Owner must not, except as expressly permitted in sections 5.3 and 5.6 of this Instrument or with the prior written approval of the Covenant Holders, in the sole discretion of each of them:

(a)
use or permit the use of the Covenant Area for an activity or use which would create a material risk of:

(i) silts, leachates, fills or other deleterious substances being released into any watercourse on the Covenant Area;

(ii) the erosion of the Covenant Area;

(iii) the loss of soil on the Covenant Area;

(iv) the alteration of the hydrology of the Covenant Area, including the diversion of natural drainage or flow of water in, on or through the Covenant Area;

(v) a material change in the volume, temperature or quality of water discharged into the Rearing Channel from or from sources that run over or through the Land;

(vi) fill, rubbish, ashes, garbage, waste or other material foreign to the Covenant Area being deposited in or on the Covenant Area;

(vii) any component of the Covenant Area, including soil, gravel or rock, being disturbed, explored for, moved or removed from the Covenant Area;

(viii) pesticides, including but not limited to herbicides, insecticides or fungicides, being applied to or introduced onto the Covenant Area; or

(ix) any Native Vegetation on the Covenant Area being cut down, removed or defoliated or in any way tampered with;

(b) use or permit the use of the Covenant Area for hunting or for grazing of domestic animals;

(c) remove Wildlife Trees, Large Woody Debris, or fallen branches from the Covenant Area;

(d) install vegetation other than Native Vegetation on the Covenant Area;

(e) construct, build, affix or place on the Covenant Area any buildings, structures, fixtures or improvements of any kind;

(f) lay out or construct any new roads or paths on the Covenant Area; or

(g) lease or license the Land or any part thereof unless the lease or license is expressly made subject to the provisions of this Instrument and expressly entitles the Owner to terminate the lease or license if the tenant or licensee breaches any of the provisions of this Instrument.
5.3
Not Restricted or Prohibited

Despite the restrictions contained in this Instrument the Owner shall have the right to carry out or permit to be carried out on and in the Covenant Area activities necessary:
(a) for the compliance with requirements of applicable laws affecting the Land;

(b) to prevent injury or death of any individual; or

(c) to prevent, abate or mitigate any material physical damage to any portion of the Covenant Area or the Amenities or any personal property situate thereon due to natural forces or fire;
provided that any destruction, impairment, diminishment or alteration of the Covenant Area or the Amenities from or relative to the existing Natural State occasioned by such activities or any of them shall be the minimum reasonably required to carry out such activities.

5.4
Notice
If the Owner or any other party intends to do anything described in section 5.3 then, except in case of an emergency, the Owner must give at least 30 days prior written notice to the Covenant Holders, describing in reasonable detail the intended action, the reason for it, and its likely effect on the Covenant Area and the Amenities. In such event,

(a) despite the rest of the Instrument, the Owner must permit the Covenant Holders to enter upon and inspect the Covenant Area on receipt of notice if any action is proposed under section 5.3;

(b) the Covenant Holders may within such notice period set reasonable conditions for the carrying out of the proposed work or activity; and

(c) the Owner must comply with such reasonable conditions in the carrying out of the proposed work or activity.

5.5
Notice in Cases of Emergency
Notwithstanding section 5.4, in an emergency situation, such as fire or threat to human safety, a living or dead tree on the Covenant Area may be cut down or trimmed without the consent of the Covenant Holders, but the Owner must notify the Covenant Holders of the circumstances of such action within 30 days, including the actual or likely effect on the Covenant Area and the Amenities. The parties agree that the cut tree or trimmings shall be left on the Covenant Area so that natural processes can occur.

5.6
Specific Exemptions

Despite the restrictions contained in this Instrument, the Owner shall have the right to use, occupy and maintain the Covenant Area, in any way that is not restricted or prohibited by this Instrument, and that is not in violation of any applicable laws, and shall be at liberty, but for certainty under no obligation, to carry out or permit to be carried out the following activities on and in the Covenant Area: 
(a) selective harvesting of trees on the Forest Management Zone, provided that any harvesting shall be in accordance with a plan prepared by a Registered Professional Forester and approved by the Covenant Holders;

(b) maintenance, restoration, replacing or resurfacing of the existing roads on the Covenant Area, the location and description of which are indicated in the Report, provided that the width of the roads shall not exceed that of the existing roads, that the surface treatment shall not materially interfere with water penetration, and that proper provision for storm water runoff shall be made in accordance with good practice in that regard for roads located near fish bearing streams;

(c) maintenance, restoration or replacing of the existing culvert on the Covenant Area, the location and description of which is indicated in the Report, provided that such work shall be approved by the by the Provincial Ministry administering the Water Act and the Federal Ministry administering the Fisheries Act;

(d) installation of a new culvert or bridge on the road on the Covenant Area along the west property line, the location and description of which is indicated in the Report, provided that such work shall be approved by the by the Provincial Ministry administering the Water Act and the Federal Ministry administering the Fisheries Act;

(e) construction and maintenance of a single building on the Forest Management Zone, provided that it is not on a permanent foundation and its footprint does not exceed 3 square metres, or the construction of a viewing platform or tree house on the Forest Management Zone, not to exceed 3 square metres, provided that construction does not restrict tree growth;
(f) maintenance, restoration or replacement of existing footpaths on the Covenant Area, the locations and descriptions of which are indicated in the Report, provided that the footprint of any restored or replaced footpath shall not exceed that of the existing footpath, no standing trees having a diameter in excess of eight centimetres shall be cut down, removed or damaged by such work and no deadfalls and fallen branches within the Covenant Area shall be removed from it during the course of such work (but may be repositioned to keep footpaths clear) and any surface treatment on such footpaths shall not materially interfere with water penetration;
(g) removal of non-native vegetation such as Holly, Broom and Himalayan Blackberry from the Covenant Area;

(h) installation of Native Vegetation on the Covenant Area with prior written consent of the Covenant Holders;

(i) harvesting of herbs, mushrooms, cuttings or other flora on the Covenant Area provided that no material decrease in vegetative cover is caused by such removal activities;
(j) use of fallen trees on the Forest Management Zone for firewood, provided that a reasonable amount of Large Woody Debris and Wildlife Trees are retained in the Covenant Area and trimmed branches are not removed from the Covenant Area;
(k) habitat improvement of the Rearing Channel, including placement of spawning gravel, alteration of hydrology, felling selected live trees and moving downed trees to provide Large Woody Debris, or construction, maintenance and repair of culverts in and around the Rearing Channel, provided that any habitat improvement work is planned in consultation with a registered professional biologist and any in-steam habitat improvement receives all approvals necessary under federal, provincial and local regulations; or
(l) activities consistent with the intent of this Instrument that are necessary or beneficial for enhancement or restoration on the Covenant Area or the Amenities, but only with the prior written approval of the Covenant Holders, not to be withheld unreasonably;

provided that any destruction, impairment, diminishment or alteration of the Covenant Area or the Amenities from or relative to the existing Natural State occasioned by such activities or any of them shall be the minimum reasonably required to carry out such activities.
5.7
Requesting Consent 
In requesting consent, where required under this Instrument, the Owner must provide detailed information and drawings respecting proposed work or activities in the Covenant Area to the satisfaction of the Covenant Holders acting reasonably.

ARTICLE 6
ACCESS RIGHTS 

6.1
Statutory Right of Way for Monitoring and Enforcement
The Owner grants separately to each of the Covenant Holders a license, and a statutory right of way pursuant to section 218 of the Land Title Act, permitting each of the Covenant Holders to do the following: 

(a) To enter upon and inspect the Covenant Area:

(i) not more than once each calendar year and upon reasonable notice to the Owner, with the date for each inspection to be agreed upon by the parties before August 31 each year, but if the parties cannot agree on those days by August 31 in any year, the Covenant Holders are entitled to enter upon and inspect the Covenant Area and the Amenities in accordance with section 6.1(a)(ii); and

(ii) at all reasonable times, and with reasonable cause, upon prior notice by the Covenant Holder to the Owner of at least twenty-four (24) hours, unless in the opinion of the Covenant Holder, there is an emergency or other circumstance which does not make giving such notice practicable, in the sole discretion of the Covenant Holder;

(b) as part of inspection of the Covenant Area and the Amenities, to take soil, water and other samples, photographs and video or sound recordings as may be necessary to monitor compliance and enforce the terms of this Instrument;

(c) upon receipt of the consent of the Owner to such entry, including as to the area and duration thereof, such consent not to be unreasonably delayed or refused, to enter upon the Covenant Area:

(iii) to carry out works on the Covenant Area for the purpose of protecting, preserving, maintaining, restoring or rehabilitating, in a Covenant Holder's sole discretion and at that Covenant Holder's expense, the Covenant Area or the Amenities to as near the condition described in the Report as is practicable if an act of nature or human agency other than as described in section 6.1(c)(ii), destroys, impairs, diminishes or negatively affects or alters the Covenant Area or the Amenities from the condition described in the Report;

(iv) subject to section 10.1, to carry out works on the Covenant Area for the purpose of protecting, preserving, maintaining, restoring or rehabilitating, in a Covenant Holder's sole discretion and at the Owner’s expense, the Covenant Area or the Amenities to as near the condition described in the Report as is practicable if an action of the Owner or any other person acting with the actual or constructive knowledge of the Owner destroys, impairs, diminishes, negatively affects or alters the Covenant Area or the Amenities from the condition described in the Report, or contravenes any term of this Instrument;

(v) to place survey pegs or other markings on the Covenant Area or to increase the visibility of existing survey pegs or other markings; or

(vi) to erect and repair a plaque or sign in accordance with section 6.4.

6.2
When exercising their rights under this Instrument, the Covenant Holders may bring onto the Covenant Area such workers, vehicles, equipment and personal property as are reasonably required to carry out the works or activity.

6.3
For the purposes of sections 6.1(c)(i) and (ii), each of the Covenant Holders has the sole discretion to protect, preserve, conserve, maintain, restore or rehabilitate the Covenant Area or the Amenities. 

6.4 Sign

The Covenant Holders may together at their own expense erect one tasteful plaque or other sign on the Land, indicating that the Covenant Area has been protected by this Instrument. The size, style and location of the plaque or sign must be approved by the Owner prior to its placement, such approval not to be unreasonably withheld.

ARTICLE 7
OWNER’S OBLIGATIONS AS TO TAXES AND OTHER MATTERS 
7.1
The Owner retains all responsibilities and bears all taxes and other costs and liabilities related to the ownership, use, occupation and maintenance of the Land, including without limitation, the Covenant Area. 

7.2
Subject to section 7.3, the Owner must indemnify the Covenant Holders, their directors, officers, employees, agents and contractors, from and against any and all liabilities, damages, losses, personal injury or death, causes of action, actions, claims, and demands by or on behalf of any person, arising out of any act or omission, negligent or otherwise, in the use, occupation and maintenance of the Land or the Amenities by the Owner.

7.3
The Owner is liable for any and all breaches of this Instrument, but the Owner is not liable for:

(a) breaches of this Instrument which occur while the Owner is not the registered owner of any interest in the Land;

(b) injury or alteration to the Covenant Area or the Amenities resulting from natural causes, or causes beyond the Owner's reasonable control, including accidental fire, flood, storm, vandalism, trespass and earth movement, but excluding injury or alteration resulting from actions of the Owner or any other person acting with the actual or constructive knowledge of the Owner;

(c) any action taken by the Owner in accordance with this Instrument;

(d) any prudent action taken by the Owner under emergency conditions to prevent, abate, or mitigate significant injury to the Covenant Area or the Amenities resulting from natural causes, including accidental fire, flood, storm and earth movement; or

(e) any injury or alteration to the Land or the Amenities caused by the Covenant Holders exercising their rights under this Instrument.
7.4
Where, as provided under section 7.3(b), the Owner is not responsible for damage or theft due to trespass or vandalism, the Owner must take all reasonable steps to identify and prosecute the person responsible and to seek financial restitution for the damage or theft and to limit the risk of such activity recurring.

7.5
The Owner must indemnify each Covenant Holder from and against any fee, tax or other charge which may be assessed or levied against the Owner or the Covenant Holder pursuant to any enactment, including the Income Tax Act (Canada) with respect to the Land or with respect to this Instrument, including any fee, tax or other charge which may be assessed or levied against the Owner or the Covenant Holder as a result of the amendment or termination of this Instrument.

7.6
Any debts or other amounts due from the Owner to the Covenant Holders under this Instrument, if not paid within 30 days after notice, shall bear interest at the annual interest rate that is 3 percent greater than the prime rate of interest. For the purposes of this section, the "prime rate of interest" is the annual rate of interest charged from time to time by the Bank of Montreal, at its main branch in Vancouver, British Columbia, for demand Canadian dollar commercial loans made to its most creditworthy commercial customers and designated from time to time by the Bank of Montreal as its prime rate.

ARTICLE 8
COVENANT HOLDERS RESPONSIBLE FOR THEIR ACTIONS

8.1
Each of the Covenant Holders shall be solely responsible for any loss or injury suffered by its representatives, agents or employees while on or about the Land under the provisions of this Instrument, unless due to the negligence or willful act of the Owner, and shall save harmless the Owner therefrom.

ARTICLE 9 
DISPUTE RESOLUTION
9.1
If a breach of this Instrument occurs or is threatened, or if there is disagreement as to the meaning of this Instrument, the Owner or either of the Covenant Holders may give notice to the other parties requiring a meeting of all parties within 15 Business Days of receipt of the notice.

9.2 All activities giving rise to a breach or threatening a breach of this Instrument, or giving rise to a disagreement as to the meaning of this Instrument shall immediately cease upon receipt of notice.

9.3 The parties must attempt to resolve the disagreement, acting reasonably and in good faith, within 20 Business Days of receipt of the notice.

9.4 If the parties are not able to resolve the disagreement within 20 Business Days, the parties may appoint a mutually acceptable person to mediate the matter, with the costs to be borne equally between the parties, and the parties must act reasonably and in good faith and cooperate with the mediator and with each other in an attempt to resolve the matter within 30 Business Days after the mediator is appointed.

9.5 If the parties are not able to resolve the matter within 30 Business Days with the assistance of a mediator, the parties agree to submit the matter to a single arbitrator under the provisions of the Commercial Arbitration Act, appointed jointly by them. The cost of the arbitration shall be borne equally between the parties and the decision of the arbitrator is final and binding.

ARTICLE 10
ENFORCEMENT REMEDIES OF THE COVENANT HOLDERS 

10.1 If either Covenant Holder, in its sole discretion, believes that the Owner has neglected or refused to perform any of the obligations set out in this Instrument or is in breach of any term of this Instrument, that Covenant Holder may serve on the Owner and the other Covenant Holder a notice setting out particulars of the breach and of the Covenant Holder's estimated maximum costs of remedying the breach, including with respect to the time within which the breach must be remedied.

10.2 The Owner has 60 days from receipt of the notice given under section 10.1, or conclusion of the dispute resolution provision under article 9 if it is invoked, to remedy the breach or make arrangements satisfactory to the Covenant Holder for remedying the breach, including with respect to the time within which the breach must be remedied.

10.3 If the Owner does not remedy a breach described in section 10.1 within the time acceptable to the Covenant Holder under section 10.2, either Covenant Holder is entitled to enter the Covenant Area and remedy the breach or carry out the arrangements referred to in section 10.2 and the Owner must reimburse that Covenant Holder for any expenses incurred in doing so, up to the estimated maximum costs of remedying the breach as set out in the notice under section 10.1.

10.4 Expenses incurred by the Covenant Holder under this article, until paid, are a debt owed by the Owner to that Covenant Holder. 

ARTICLE 11
RENT CHARGE AND ITS ENFORCEMENT 

11.1 As security for the performance of the Owner's obligations under this Instrument, the Owner grants to the Covenant Holders a perpetual rent charge against the Land, ranking prior to all other financial charges and encumbrances registered against the Land, including options to purchase and rights of first refusal. The Rent Charge is granted both under section 219 of the Land Title Act as an integral part of the statutory covenant created by this Instrument and as a fee simple rent charge at common law.

11.2 The Rent Charge secures payment to the Covenant Holders by the Owner of the sum of $10,000.00 per year, subject to adjustment under section 11.3, for any violations occurring within that year. For clarity, the Rent Charge Amount is not cumulative and only one Rent Charge Amount is payable by the Owner for each violation, and not one to each Covenant Holder.

11.3 The Rent Charge Amount is to be adjusted on January 1 of each year by increasing or decreasing, as the case may be, the Rent Charge Amount by the amount determined by multiplying the Rent Charge Amount on December 31 immediately preceding by the percentage increase or decrease, as the case may be, in the CPI between the previous January 1 and that December 31 and adding the amount so determined to the Rent Charge Amount as it stands on that December 31. If Statistics Canada, or its successor in function, ceases to publish a CPI or comparable indicator as determined by the Covenant Holder in its sole discretion, the parties agree that the factor to be used in determining the Rent Charge Amount for each year shall be an increase of 3%.

11.4 The Rent Charge Amount shall be increased by a sum equal to 110% of the market value at the date of any breach of this Instrument of any flora or fauna, soil, rock, gravel or minerals, which has been altered, damaged, destroyed, moved, harvested or removed.

11.5 A Covenant Holder shall be entitled to recover from the Owner all reasonable expenses incurred as a result of enforcement of the Rent Charge.

11.6 The Rent Charge is suspended unless and until the Owner is in breach of any provision of this Instrument and has not cured the breach, or is not diligently proceeding to cure the breach in accordance with article 10 of this Instrument.

11.7 The Covenant Holder may enforce the Rent Charge by any combination, or all, of:

(a) an action against the Owner for the Rent Charge Amount;

(b) an action for appointment of a receiver in respect of the Land;

(c) distraint against the Land to the extent of the Rent Charge Amount; or

(d) an order for sale of the Land.

11.8 If either of the Covenant Holders wishes to enforce the Rent Charge, it must provide notice to that effect to the Owner and to the other Covenant Holder. The Notice of Enforcement may be given at any time after notice is given under section 10.1.

11.9 The Covenant Holder receiving the Notice of Enforcement has 30 days from receipt to send notice to the notifying Covenant Holder that it wishes to enforce the Rent Charge jointly and if it does not do so it is deemed to have elected not to enforce the Rent Charge.

11.10 If the Rent Charge is enforced jointly:

(a) reasonable expenses incurred as a result of the enforcement of the Rent Charge shall be shared equally between the Covenant Holders; and

(b) the net proceeds obtained as a result of the enforcement of the Rent Charge shall be shared equally between the Covenant Holders, 


unless otherwise agreed in writing between the Covenant Holders.
11.11 If the Covenant Holder receiving the notice of enforcement does not wish to enforce the Rent Charge jointly, that Covenant Holder shall have no entitlement to the Rent Charge unless otherwise agreed in writing between the Covenant Holders.

11.12 A Covenant Holder who declines to enforce the Rent Charge jointly must execute all documents which may be necessary for the enforcement and collection of the Rent Charge by the notifying Covenant Holder.

ARTICLE 12 
NOTICE


12.1
Any notice or other communication (collectively "notice") required or permitted under this Instrument must be in writing and may be:

(a) delivered in person;

(b) sent by facsimile to the respective facsimile numbers set out in section 12.4; or

(c) sent by pre‑paid registered mail to the respective addresses of the parties at as set out in section 12.4. 

12.2 If notice is delivered in person on a Business Day prior to 4 p.m. local time or is received by facsimile on a Business Day prior to 4 p.m. local time, it shall be deemed to be given on that day and otherwise shall be deemed to have been given on the next Business Day.

12.3 If notice is sent by pre‑paid registered mail, it shall be deemed to have been received on the fourth Business Day following the day on which the notice was sent from a post office in Canada unless within such period of time there is any labour dispute or other event that affects the operation of the postal service, in which case such notice shall not be considered to have been received until delivered or received by facsimile in accordance with this article.

12.4 The contact information for the parties is as follows:
	Comox Valley Land Trust

Street address:     221 – 2270 Cliffe Avenue

Courtenay, BC

Mailing address:   P.O. Box 3462

      Courtenay, BC V9N 5N5

	The Nature Trust of British Columbia

260 – 1000 Roosevelt Crescent, 

North Vancouver, BC  V7P 1M3

Facsimile Number: 604 924 9772



	Brian Neil Bloomfield and Judith May Bloomfield

3310 Fraser Road

Courtenay, BC V9N 8H9

Facsimile Number: 250 338-1074


or as provided by notice given in accordance with this Instrument.

12.5 Each party agrees to immediately give written notice to the others of any change in its address from that set out in section 12.4.

12.6 If the ownership of the Land changes, the address of the Owner shall be the address of the registered Owner in fee simple of the Land as indicated on title to the Land at the applicable Land Title Office at the time of notice.

ARTICLE 13
general

13.1
Sale by Owner

The Owner must provide any person acquiring the Land or an interest in the Land with a copy of this Instrument prior to the completion of any such acquisition.

13.2 Assignment of Instrument or Dissolution of a Covenant Holder
(a) This Instrument shall be transferable by a Covenant Holder, but the Covenant Holder may assign its rights and obligations under this Instrument only to an entity or person authorized by law at the time of transfer to hold covenants under section 219 of the Land Title Act and any applicable regulation under it.

(b) The Covenant Holders agree that before any one of them assigns its rights and obligations under this section, it must consult with the Owner, and consider the Owner's comments, with respect to the proposed assignee. The Covenant Holder must give notice to the Owner of the proposed assignment, setting out in reasonable detail the identity of the proposed assignee and the qualifications and experience of the proposed assignee relevant to performance by the assignee of the rights and obligations of the Covenant Holder under this Instrument. If the Owner does not provide comments to the Covenant Holder regarding the proposed assignee within 10 days after the Covenant Holder gave notice to the Owner under this section, the Owner is conclusively deemed to have declined to comment on the proposed assignee and to have consented to the assignment. For clarity, the Owner agrees that the Covenant Holder is only required to consult the Owner and that the Covenant Holder is entitled to assign its rights and obligations so long as it has consulted the Owner.

(c) In the event of the winding-up or dissolution of a Covenant Holder, the Covenant Holder must use its best efforts to assign and transfer all of its interest under this Instrument to a person or entity authorized by law to accept covenants under section 219 of the Land Title Act. If the Covenant Holder does not assign and transfer all of its interests under this Instrument as set out in this article, it shall be deemed to have assigned and transferred all of its interest under this Instrument to the other Covenant Holder, to hold temporarily until another Covenant Holder can be found, or if the other Covenant Holder is not available, to Her Majesty the Queen in Right of the Province of British Columbia. For clarity, the consultation process set out in section 13.2(b) does not apply to this section.

13.3
No Fiduciary Duties

The parties agree that this Instrument creates only contractual obligations and obligations arising out of the nature of this Instrument as a covenant under seal. Without limiting the generality of the foregoing, the parties agree that no tort or fiduciary obligations or liabilities of any kind are created or exist between the parties in respect of this Instrument and nothing in this Instrument creates any duty of care or other duty on any of the parties to anyone not a party hereto. For clarity, the intent of this section is to, among other things, exclude tort liability of any kind and to limit the parties to their rights and remedies to each other under this Instrument and under the law of contract and the law pertaining to covenants under seal.

13.4
No Public Rights

No right of access by the general public to any portion of the Land or the Covenant Area is conveyed or created by this Instrument.
13.5
Waiver

An alleged waiver of any breach of this Instrument is effective only if it is signed by each of the Covenant Holders and is only effective to the extent of that express waiver and shall not operate as a waiver of any other breach.

13.6
Subsequent Enforcement

The failure of the Covenant Holders to require performance by the Owner at any time of any obligation under this Instrument shall not affect the right to subsequently enforce that obligation. 

13.7
Joint and Several

Where there is more than one party comprising the Owner under this Instrument, the obligations of the persons comprised in the Owner shall be joint and several.

13.8
Remedies Cumulative

Exercise or enforcement by a party of any remedy or right under or in respect of this Instrument shall not limit or affect any other remedy or right that party may have against the other parties in respect of or under this Instrument or its performance or breach.

13.9
Severance

If any part of this Instrument is held by a court or arbitrator to be invalid, illegal or unenforceable, that part is to be considered to have been severed from the rest of this Instrument and the rest of this Instrument is to remain in force unaffected by that holding or by the severance of that part as if the part was never part of this Instrument.

13.10
Entire Agreement

This Instrument is the entire agreement between the parties and it terminates and supersedes all other agreements and arrangements regarding its subject.

13.11
Rights Perpetual

This interests in the Land created hereby shall be perpetual and may only be changed by a written instrument signed by all the parties.

13.12
Exercise by Representatives

The Covenant Holders may exercise their rights under this Instrument through directors, officers, employees, agents or contractors.

13.13
Enurance
This Instrument and the provisions hereof and interests in the Land hereunder shall enure to the benefit of and be binding on the Owner and each of the Covenant Holders and their respective heirs, executors, administrators, successors and assigns.

13.14
Covenant Runs With the Land 

Unless it is otherwise expressly provided in this Instrument, every obligation and covenant of the Owner in this Instrument constitutes a personal covenant and also a covenant granted under section 219 of the Land Title Act and a statutory right of way granted under section 218 of the Land Title Act in respect of the Land. This Instrument burdens the Land, runs with it and binds the successors in title to the Land. This Instrument burdens and charges all of the Land and any parcel into which it is subdivided by any means and any parcel into which the Land is consolidated.

13.15
Deed and Contract

By executing and delivering this Instrument, each of the parties intends to create both a contract and a deed and covenant executed and delivered under seal.

article 14
Mortgages

14.1 If the Owner charges the Land with a mortgage and wishes the mortgage to be granted priority over the Rent Charge, the mortgage shall include provisions obliging the mortgage lender to notify both Covenant Holders in the event of any default in compliance with any of the terms of the mortgage and each Covenant Holder shall be entitled to status as a party in any legal proceedings as a consequence of any default under the terms of the mortgage and shall have the right to redeem the mortgage in any such proceedings.

14.2 If the Owner charges the Land with a mortgage and wishes the mortgage to be granted priority over the Rent Charge the Owner shall apply to the Covenant Holders in writing for a Priority Agreement granting the mortgage priority over the Rent Charge. If the Owner is not in default under the Covenant the Covenant Holders shall within 10 days of receiving the written request, execute the priority agreement and return the same to the Owner or as directed by the written request.

14.3 Either Covenant Holder may, in its sole discretion, inspect the Protected Area to determine if the Owner is in breach of any of the terms of this Agreement before granting approval and may withhold approval if there is any breach.

As evidence of their agreement to be bound by the above terms, the parties each have executed and delivered this Instrument under seal by executing Part 1 of the Land Title Act Form C to which this Instrument is attached and which forms part of this Instrument.

The schedules referred to throughout the document are attached after this page.
