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Summary
This paper summarizes the substantive and procedural requirements for becoming and maintaining a Canadian registered charity, and related matters. It is part of a presentation to a Land Trust Alliance of B.C. workshop. Readers and attendees are cautioned that both presentation and materials only summarize a very complex subject. These materials could easily be 500 pages long, and the presentation a full day, and still not cover everything. The information is also quite general in nature, and may not apply to all situations. Groups that are considering whether to become incorporated, to apply to become registered as charities, or both, are strongly urged to seek professional advice appropriate to their needs.


The materials and presentation only very briefly discuss becoming and maintaining an incorporated society, which most charities are. You should seek appropriate advice about this when needed.

There are also a myriad of other legal issues that may be relevant to a charity, which aren’t discussed here at all. Buying, selling, leasing, hiring, firing, etc.

Various forms, websites and other information are referred to in these materials. They change - always ensure that you have current information and materials.
Background

There are:

1. About 22,000 societies in B.C. incorporated and in good standing under the Society Act.

2. A significant additional number of unincorporated societies, societies incorporated under Part II of the Canada Corporations Act, trusts, and such.

3. About 82,000 registered charities in Canada, of all types. A significant percentage are located in B.C., or operate here.
4. Other, quasi-charitable organizations.

Incorporation

It is assumed that all groups that may apply to become registered charities are incorporated societies, or plan to become such. Most registered charities are incorporated in some way. There are many legal and organizational advantages to incorporation, and relatively few disadvantages.

Incorporated status is entirely separate from charitable registration. Lots of societies are not registered charities, and some registered charities are not incorporated. The law, processes, and requirements for becoming incorporated as a society and for registering as a charity, and for maintaining status as each, are quite distinct. Don’t get them confused!

The incorporation process under the Society Act is manageable for diligent laypersons. However, decisions you make when incorporating have a significant effect if you go on to apply for charitable registration. There is little in the incorporation process to warn you of these potential pitfalls, e.g. the need for a “winding-up” clause, for a “non-remuneration of directors” clause, or that the purposes must be exclusively charitable, in the legal sense. If you’re incorporating a society, and want it to also be a registered charity, the two go hand in hand – make sure you understand what will be required for the latter before looking after the former.

Many of the requirements for becoming and maintaining a society, and for becoming and maintaining a charity, are parallel. For example, a society must each year file an annual report – in Victoria. If it is also a charity, it must file an annual charity information return – in Ottawa. If there’s any significant change to the organization’s structure, you have to make appropriate filings with both. And so on. A registered charity has at least two governmental masters.

Never simply “borrow” and use an existing group’s constitution and bylaws without careful consideration and amendment. It is more likely than not that any similarities are superficial. Make sure your constitution and bylaws are right, for your organization, both now and for the future. What other groups have done may be informative, but should never be decisive.
Constitution, the Income Tax Act, & the Charities Directorate

Under Canada’s constitution, responsibility for charities is largely a provincial matter. In B.C., that authority is largely exercised through the Society Act. Incorporation and maintenance as a society is handled by the Registrar of Companies (Societies), in Victoria.


The Income Tax Act, however, is primarily a federal matter. Registration as a charity is mainly a matter of tax status, and so is handled federally. Registered charities are a special kind of taxpayer. They have to file a return every year, the charity information return. They don’t actually pay taxes on any income. They have to meet certain technical requirements, both to become registered as charities and to maintain status. And they’re able to issue tax credit receipts for donations, and are eligible for a partial GST tax credit.


The Income Tax Act is administered and enforced by the Canada Revenue Agency. A section of the CRA, the Charities Directorate, looks after most matters relating to registered charities. The Charities Directorate is based in Ottawa.
APPLYING TO BECOME A REGISTERED CHARITY

Underlying Considerations


Applying to become a registered charity, and maintaining one, are primarily legal in nature. The application, and all related filings and matters, must done with thought and precision. Ultimately, it’s up to you to figure it out and get it right.

The Charities Directorate has limited resources and mandate to help groups that are applying. They’re polite, and help as they can – especially if you’re polite to them, and understand their role. However, charitable registration is a privileged tax status. It isn’t a right, and however “special” you feel your group and its purposes and beneficiaries are, the Charities Directorate may not agree. In any case, it’s literally not their job to figure it out for you.

It’s always – always – better to get your application right, from the start. If nothing else, it saves time. The easier you make it for the Charities Directorate to do what you want, and the nicer you are to them, the better off you’ll be.


It is also not the Charities Directorate’s job to “make new law”. They’re naturally a bit conservative, and can be slow to recognize new charitable purposes, although they recognize that the law evolves. If you’re proposing something new, you may have to go to court for it to be recognized.

There are many references and resources, including:

1. Continuing Legal Education Society of B.C. materials on charities and not-for-profits. These are available in larger public libraries, and law libraries.

2. The Charities Directorate website – www.cra.gc.ca/charities - which has a great deal of interesting and helpful information, and lots of newsletters and forms and such. You can also sign up for regular e-bulletins on current developments.
3. Books such as “The Law of Charitable and Non-Profit Organizations” (Bourgeois).

What Are Charitable Purposes?


To be registered as a charity, a group’s constitutional purposes, and activities, must be exclusively charitable. Exclusively charitable, as defined by common law. A definition that is much narrower than the popular view of what is charitable.

The Charities Directorate must be able to look at your application, which includes a copy of your constitution and bylaws, compare your purposes with other, existing, charities, and say “Yes, we recognize all these purposes as charitable”. The same goes for your activities. If your purposes and activities are on the bleeding edge, the Charities Directorate may be slow to recognize them as charitable, or require more information. In extreme cases, they’ll refuse to register you, and that can only be challenged in court. An expensive, slow process.

There is no one comprehensive source for all recognized charitable purposes in Canada, and in any case registration is also quite dependent on the actual activities. The Charities Directorate website has some information on charities’ purposes and activities. However, the usual legal summary of the recognized categories of registered charities is:

1. Relief of poverty.

2. Advancement of religion.

3. Advancement of education.

4. Other purposes recognized as being beneficial to the community, and not included in the previous three categories.

The Charities Directorate has established definitions of what all of these mean, especially “poverty”, “education”, “religion”, and “beneficial to the community”. They are again all more definite than the popular concepts of the meaning of these words. There are tests, e.g., as to what is and isn’t a religion. Poverty is largely as defined by Statistics Canada. A lot of what seems to be education may not be. And so on. Just because you think you’re pursuing a charitable purpose, doesn’t mean you are – legally.
If your purposes and activities aren’t exclusively charitable, you’ll never be a registered charity.

The website of the Ontario Public Trustee provides some information on charitable purposes that are automatically recognized as charitable by the Charities Directorate, at least in Ontario. It doesn’t include all possible charitable purposes, and you shouldn’t strain to fit yourself into only those purposes. But it may be helpful – see http://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/nfpinc/appendixg.asp. Don’t assume that everything there applies in B.C.

Public Benefit


The purposes and activities of every charity must also demonstrate a clear public benefit – they must benefit the public at large in a manner recognized as charitable, or at least a significant part of an appreciably important class. Again, the Charities Directorate’s views on what classes should be recognized as deserving may be more limited than that of the public. However, if you’re forming an organization the benefits of which will apparently or in reality be available to less than the entire public, then you’d better be prepared to show how those benefiting are an appreciably important class. From another perspective, a charity can’t discriminate in a way that offends the Charter of Rights and Freedoms, or the Canada Human Rights Act.
Resident in Canada


For practical purposes, Canadian charities must be based in Canada. They can work outside Canada, or employ others to do so, subject to significant limitations.

Types of Registered Charity


For practical purposes, there are three types of registered charity in Canada:

1. Registered charitable organizations – these are what might be called operating charities, and include most charities.

2. Public foundations – these can operate themselves, but also have the ability to accumulate donated money, invest it, and pay it out to other charities.

3. Private foundations – these can only invest donated funds and pay it to other charities, and can’t operate themselves, apart from fundraising.

How your group is structured, organized, and financed will determine what type of charity it can become, subject of course to what you put in the application, and the Charities Directorate’s views. Again, foreknowledge and consideration are essential – if you don’t know what you’re doing, and simply “fill in the form”, you may end up in a category you don’t want to be in.

Private foundation is the most restrictive status, and one generally to be avoided. You will be put in this category if more than half of your funds come from only one source, or if more than half your directors are related by family or business ties (“not at arm’s length”). Tick the wrong box on the application, and you may automatically be put in this category.

There is an intermediate status, that of registered non-profit. If your application to become a charity isn’t successful, then the “thanks but no thanks” letter will probably offer this. It may be worth pursuing. A registered non-profit pays no tax on income, but must pay tax on investment income, and cannot issue donation receipts.
More Charities Directorate
Charities Directorate
Canada Revenue Agency

Ottawa, Ontario

Canada  K1A 0L5

(800) 267-2384 toll-free, anywhere in Canada (English)

(800) 892-5667 toll-free, anywhere in Canada (bilingual)

(800) 665-0354 toll-free, anywhere in Canada (hearing impaired)

(613) 954-0410 (Ottawa)


Staff of the Charities Directorate will not communicate by e-mail. They apparently view it as not secure enough for matters of a legal nature. It also results in more considered communication, and from their perspective minimizes “nuisance” calls. Until and unless an officer is assigned to your file, and they notify you, there’s no easy way to communicate with them. You can call, and talk with someone, but the result isn’t likely to be very definite.

Advantages & Disadvantages

Becoming and maintaining a registered charity is an investment of time, money, and effort. It has pluses and minuses, and isn’t advisable for every group. You should learn, and get advice, before deciding what to do.

The benefits include:

· Freedom from paying income tax.

· Ability to issue tax credit receipts, for the fair value of donations.

· Possibly enhanced status in the eyes of the public and others.

· Eligibility for grants from charitable foundations.

· Eligibility for rebate of 50% of net GST paid.


The disadvantages include:

· The time, money and resources needed to apply.

· The limitations placed on all charities, e.g. re remuneration of directors, records, receipts.

· Requirement that the charity pursue only its constitutional purposes.

· Requirement that charity must carry on its work itself, or through written agency agreements or partnerships. It can’t simply give money to non charities.

· Donation receipt requirements.

· The annual charity information return.

· Meeting disbursement quotas.

· Limitations on working outside Canada, or transferring money there.

· Winding up limitations.

· Procedural things – audits, enhanced public scrutiny, and ongoing costs.
There are sometimes practical, economical alternatives. It may be possible to form a sub-group, or “program”, within an existing charity. You may not want the increased effort and exposure that comes with being a charity. Few non-profits have significant net income, or investment income, so that may not be much of an advantage. If you’re not likely to receive donations and issue receipts – don’t be rosy eyed about this! – it simply may not be worth it.
Required Forms

The Application to Register a Charity under the Income Tax Act, Form T2050, is the application form. It is on the Charities Directorate’s website, and must be completed in all details.


The second form, “Registering a Charity for Income Tax Purposes” (T4063 (E)), provides much useful background information, and helps you fill out the form.


In addition to the T2050, your application must include copies of the group’s constitution and bylaws, the most recent financial statements (if any), and any brochures, minutes, or other documents that discuss your organization and activities.


Read everything carefully, and make sure you understand not only what is being asked, but why – before you start. The package has to be complete – if it’s incomplete, you may only waste time.


There is a lot of detail required in the application – for example, the full names (as on passport), residential addresses, occupations, and telephone numbers of all the directors and officers. As far as possible, it should be letter-perfect.

The heart of the application, of course, is your constitutional purposes and your statement of activities (question 13). For the latter, and budget information, you can attach an appendix with what is needed, especially if you need more space. But be very clear – list the purposes, and tell how you plan to accomplish each one.


The road to hell, as has been famously said, is paved with good intentions. The Charities Directorate can only assess what you send, not your intentions.


Keep a copy of everything you send, and if you don’t have professional help, get someone who is knowledgeable and literate to review it all, to at least catch obvious problems. It’s easy to only see the trees, and forget about the forest.


The application can only be sent by mail or courier. There is no way to send it electronically.
What Happens Next?


You mail in the forms. All going well, a few weeks later you get a letter from the Charities Directorate, acknowledging receipt, and telling you which officer will examine it. In any case, within a month or two you should receive a letter telling you the status: application granted, need more information/unsure, or application denied. There is no way to hurry this up. Naturally, you want to be in the first pile – the sure winners.


Let’s say the Charities Directorate generally likes the application, but has concerns about one of the purposes in your constitution. You did it yourself, and didn’t know what was needed. If you’d had it correct to begin with, all would be well. If you have to make changes, it may take some discussion with both the Charities Directorate and your directors and members, then making the change, then getting it filed.


If the Charities Directorate has questions, or wants relatively minor changes, it is likely to take time to negotiate and implement the changes.

Side Issues

The Charities Directorate

1. May pre-vet an application, but for the effort required you might as well just apply.

2. Is of the view that it decides applications based on the law. It is probably not susceptible to political or public influence.

MAINTAINING A REGISTERED CHARITY

Introduction

Becoming a registered charity is only half the battle. Maintaining one takes as much effort, on a regular basis.


It is a charity’s sole responsibility to ensure it meets the requirements of the Charities Directorate, and so the Income Tax Act, on a regular basis. They try to be helpful, e.g. by mailing the annual return form to you each year, but it’s up to you to ensure that everything necessary is taken care of. Saying “You never told us” or “You never sent the form” won’t wash. Be pro-active and systematic, and get it right from the start. If you sense that you’re in trouble, get advice – immediately. The Charities Directorate can be helpful, but don’t forget that they’re the regulator also. They police charities, including regular audits (based on complaints, and random), and reviews of filed documents. It’s always your right to be represented if there are problems.
Resources


These include:

1. Continuing Legal Education Society of B.C. materials on charities and not-for-profits. These are available in larger public libraries, and law libraries.

2. The Charities Directorate website – www.cra.gc.ca/charities - which has a great deal of interesting and helpful information, and lots of newsletters and forms and such. You can also sign up for regular e-bulletins on current developments.

3. Books such as “The Law of Charitable and Non-Profit Organizations” (Bourgeois).

4. The Charities Directorate’s annual road show, held in various locations around B.C. (and Canada). A free evening, with information, current issues, discussion, and materials. Sign up on the Charities Directorate’s website.

Registrar of Societies

Never forget that, if you’re an incorporated society, you must separately take care of everything that is required under the Society Act. Annual general meeting, directors, members, etc. Critically, you must keep the Registrar informed of the society’s address, and you must file an annual report. If you don’t file your annual report for two years, the society is struck from the register, and is in big trouble.

General Matters

You must, as soon as possible, notify the Charities Directorate if there is any change to:

a) Your constitution or bylaws (pre-approval for constitutional changes possible),
b) Seek approval for any change to the constitutional purposes, the activities, or the fiscal year, or

c) If there is any change that might change the status of the charity, e.g. directors no longer at arm’s length.

Every charity must also:

a) Comply, on a continuing basis, with its constitution and bylaws,

b) Maintain its status as an incorporated society, and

c) Within reason, keep a low profile.

Problem Areas

The Charities Directorate will, sooner or later, notice if there are ongoing organizational problems, such as:

a) Disputes amongst members and directors over control and direction,

b) Media and government attention,

c) A pattern of minor problems – failing to file documents on time, doing a poor job, etc,

d) If law enforcement authorities become, e.g. RCMP, CSIS, and
e) If there are complaints.
The remedies to these problems are readily apparent.

Registered Charity Information Return

This form is a key to maintain status as a registered charity. It must be completed and filed every year. There are penalties up to and including de-registration for not filing. Form T3010A E(05) is available on the Charities Directorate website – make sure you get the current version. If the Charities Directorate has a current address for you, they will mail you this form, and some necessary sub-forms and labels, prior to your anniversary date. But don’t assume you’ll get it – diarize the Return as part of your annual calendar, perhaps right after the annual general meeting. That way you won’t forget. There is also a very useful guide, the Form T4033 (E) – Completing the Registered Charity Information Return.

Essentially, you have two choices:

1. Learn about the forms and how to complete them, and do it yourself. The first year is probably the hardest, assuming you keep copies of what you send, to refer to next year.

2. Hire an accountant or lawyer to do it for you.

In other words, it takes an investment of time or money, possibly both.

The sub-forms include the Basic Information Sheet (TF725), the Directors/Trustees Worksheet (T1235 E), the Capital Gains and Disbursement Quota Worksheet (T1259 E), and the Qualified Donees Worksheet (T1236 E). All but the T1259 are part of the return.

It is usually best to first read through the forms and guide carefully, to understand what is needed, and perhaps the underlying questions. Have a draft/working copy, and once it’s done, do the “good” version. Keep copies, for next year, and in case there are questions.


If you’re not sure about some of the questions or your answers, or you need more information, you can put it in a covering letter. Particularly if you’ve done something that needs explanation, or doesn’t seem to quite fit.

Be thorough, and complete! If a question doesn’t apply to your charity, make sure that it doesn’t before ticking n/a.
Disbursement Quotas


This is a complex subject. In simple terms, and subject to many variations, a registered charity must, each year, spend on its charitable programs (not fundraising) an amount equal to 80% of the amount of its receipted donations the previous year. The quota is different for charitable foundations.


A few tips:

· Exemptions are possible, e.g. if a charity is saving up to buy a building.

· Giving money to another registered charity doesn’t count toward your disbursement quota.
· Don’t issue tax receipts unless you must. This will reduce your disbursement quota.
Donations & Receipts
1. Don’t issue receipts unless you must. Saves paperwork, reduces disbursement quota.
2. The information on the receipts must conform to that required by the Charities Directorate – they’re quite precise about this.

3. Many charities get in trouble for poor receipt giving practices and records.

4. You can only issue a receipt for a voluntary transfer of property, without valuable consideration. There must be a true gift, with nothing in return but the receipt.
5. You can’t issue a receipt for donated services.

6. If the donation is of goods, a defensible valuation is necessary. Donors often over-value their donations.
7. Keep thorough records, again conforming to what is required.
8. Set up clear systems, and go from there.

9. Be especially aware of special rules around receipts for fundraising events.

Advocacy & Politics

Registered charities are prohibited from advocacy and political activities, unless they

a) aren’t partisan, i.e. no one candidate or party is supported,

b) are incidental to the charity’s purposes, and help further them, and

c) don’t amount to more than 10% of expenditures.

There is more to this subject, but in simple terms, political activity may get you de-registered.
Carrying on Business


A charity may carry on business, as long as it is incidental to its purposes, and help further those purposes. There is an exception, if more than 90% of the staff are volunteers. This is a complex subject, where if it may apply you should get advice.

Goods & Services Tax Rebate

Registered charities, and indeed registered non-profits, are entitled to a 50% rebate on net GST paid. This is handled by another part of the Canada Revenue Agency, using Form GST284 E (04). The form is fairly simple, but good records are needed, in case there’s an audit.

Enforcement, Penalties & Audits


All of these are very real concerns. As is so often the case, by the time you know you’re in trouble, it may be too late to do anything about it but get professional help. Be vigilant and thorough, learn, deal with problems pro-actively. Due diligence goes a long way, to prevent problems, to minimize them, and even as a defense.


A look at http://www.cra-arc.gc.ca/tax/charities/policy/csp/penalties-e.html will tell you more than you’d like.
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